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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  9 
[Docket  No.  FEMA  Gen-9] 

Floodplain  Management  and 
Protection  of  Wetlands 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  regulations. 

summary:  These  regulations  implement 
Executive  Order  11988,  Floodplain 
Management,  and  Executive  Order 
11990,  Protection  of  Wetlands.  Since  its 
formation,  the  Federal  Emergency 
Management  Agency  (FEMA)  has  been 
complying  with  these  two  Executive 
Orders.  However,  these  regulations 
apply  specific  procedures  and  criteria  to 
FEMA  for  the  Agency’s  actions  in  or 
affecting  floodplains  and  wetlands. 
date:  These  regulations  are  effective 
September  9, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Scheibel,  Assistant  to  the  General 
Counsel  for  Environmental  Quality  and 
Hazard  Mitigation,  Federal  Emergency 
Management  Agency,  1725  Eye  Street 
NW.,  Washington.  DC  20472.  Telephone: 
(202)  634-1990. 

SUPPLEMENTARY  INFORMATION:  On  May 

24, 1977,  Executive  Order  11988  was 
issued  for  the  following  purposes: 

(a)  To  avoid  to  the  extent  possible  the 
long  and  short-term  adverse  impacts 
associated  with  the  occupancy  and 
modification  of  floodplains;  and 

(b)  To  avoid  direct  or  indirect  support 
of  floodplain  development  wherever 
there  is  a  practicable  alternative.  This 
Executive  Order  applies  to  federal 
agencies  for  all  actions  involving: 

(1)  Acquiring,  managing  and  disposing 
of  federal  land  and  facilities; 

(2)  Providing  federally  undertaken, 
financed  or  assisted  construction  and 
improvements;  and 

(3)  Conducting  federal  activities  and 
programs  affecting  land  use,  including 
but  not  limited  to  water  and  related  land 
resources  planning,  regulating,  and 
licensing  activities.  The  United  States 
Water  Resources  Council  (WRC) 
published  guidelines  for  implementing 
E.0. 11988  in  the  Federal  Register  on 
February  10, 1978  (43  FR  6030).  These 
regulations  follow  closely  the  WRC 
Guidelines  in  setting  forth  policy  and 
procedures  for  floodplain  management 
relating  to  disaster  planning,  response 
and  recovery  and  hazard  mitigation  for 
all  actions  taken  by  FEMA.  The  main 
emphasis  of  these  regulations  is  on 
compliance  with  Executive  Order  11988, 
Floodplain  Management.  However,  in 


cases  where  Executive  Order  11990, 
Protection  of  Wetlands,  would  apply, 
these  regulations  also  set  forth  policy 
and  procedures  to  implement  that 
Executive  Order. 

FEMA  recognizes  floodplains  and 
wetlands  a3  unique  and  vital  natural 
resources.  Both  ecological  systems 
possess  many  natural  values  and  carry 
on  numerous  functions  that  are  of  great 
benefit  to  all  of  us.  Because  wetlands 
frequently  lie  within  floodplains,  they 
constitute  a  natural  and  beneficial  value 
of  floodplains.  Thus,  where  a  wetland  is 
in  a  floodplain,  the  more  restrictive 
terms  of  Executive  Order  11988  apply. 

On  June  13, 1979,  the  Federal  Disaster 
Assistance  Administration  (DHUD) 
published  a  proposed  rule  in  the  Federal 
Register  (44  FR  34048-34058) 
implementing  Executive  Order  11988 
and  Executive  Order  11990.  The  present 
regulation  applies  to  the  Office  of 
Disaster  Response  and  Recovery 
(formerly  the  Federal  Disaster 
Assistance  Administration)  as  well  as 
the  other  elements  of  FEMA. 

On  December  27, 1979,  FEMA 
published  interim  regulations  in  the 
Federal  Register  (44  FR  76510-76523) 
implementing  the  two  Executive  Orders. 
These  regulations  took  effect  on  January 
28, 1980.  Comments  were  due  on  or 
before  February  28, 1980,  but  were 
accepted  after  that  date. 

The  Supplementary  Information 
section  of  the  interim  regulations 
includes  an  explanation  of  some  of  the 
basic  provisions  of  the  regulations  and 
the  8-step  decision-making  process. 
Except  where  changes  have  been  made 
in  the  interim  regulations,  we  refer  you 
to  its  Supplementary  Information 
section  for  additional  background. 

We  now  address  the  comments 
received  on  the  interim  regulations. 
About  40  comments  were  received  from 
outside  of  the  Agency.  Many  comments 
addressed  the  same  issues,  with  about 
half  the  comments  falling  on  one  side  of 
the  issue  and  half  on  the  other  side.  The 
comments  are  categorized  based  on  the 
section  of  the  regulations  to  which  they 
pertain.  At  the  end  of  each  section  is  a 
discussion  of  the  changes  made  to  that 
section.  The  comments  which  are 
general  in  nature  are  addressed  first. 

General  Comments 

We  received  several  comments  to  the 
effect  that  the  regulations  are 
burdensome  and  will  delay  the  disaster 
relief  effort.  We  have  made  every 
attempt  to  streamline  the  decision¬ 
making  process.  We  have  made 
adjustments  and  clarifications  to  §§  9.7 
Determination  of  proposed  action’s 
location  (Step  1),  9.8  Public  notice 
requirement  (Step  2),  9.10  Identify 


impacts  of  proposed  action  (Step  4J  and 
9.12  Final  public  notice  (Step  7)  to 
facilitate  the  process.  We  believe  that 
these  changes  have  resulted  in  a  process 
which  will  allow  disaster  relief  to 
continue  to  be  provided  in  a  timely  and 
effective  fashion  while  the  concepts  of 
hazard  mitigation,  floodplain 
management  and  protection  of  wetlands 
are  conscientiously  applied. 

Nevertheless  implementation  of  the 
regulations  will  require  increased  time 
and  effort.  However,  FEMA  has  a  firm 
commitment  to  minimize  harm  to  and 
within  floodplains  and  wetlands.  In  light 
of  this  commitment,  the  Agency  has 
determined  that  it  will  expend  the  time 
and  effort  necessary  to  effectively 
implement  Executive  Orders  11988  and 
11990. 

Some  comments  expressed  the  view 
that  FEMA  should  apply  the  regulations 
to  its  traditional  role  as  Federal 
coordinator  in  the  post-disaster 
situation.  While  FEMA  does  have 
statutory  authority  to  appoint  a 
coordinator,  that  official  is  not 
statutorily  authorized  to  direct  the 
actions  of  other  agencies  in  a  post¬ 
disaster  situation.  However,  pursuant  to 
Executive  Order  12148,  FEMA  is 
authorized  to  establish  Federal 
mitigation  policy  after  a  disaster  or 
emergency.  FEMA,  in  this  role,  and  the 
Federal  Coordinating  Officer  intend  to 
encourage  other  agencies  to  act 
consistently  with  FEMA  in  its 
compliance  with  Executive  Order  11988 
and  Executive  Order  11990. 

A  few  commentators  stated  that  the 
regulations  should  be  more  specific  in 
addressing  FEMA’s  programs.  We  do 
believe  that  there  is  a  degree  of 
specificity,  especially  where  it  is  critical, 
in  §  9.11,  Mitigation.  However,  these  are 
Agency-wide  regulations  and  are 
intended  to  establish  performance 
standards  with  which  the  subunits  of 
FEMA  must  comply.  We  thought  it  was 
important  to  allow  the  subunits  the 
flexibility  to  achieve  compliance  with 
the  procedural  and  substantive 
performance  requirements  in  their  own 
way.  As  is  stated  in  §  9.18(b),  the 
Associate  Directors  shall  identify  the 
programmatic  changes  necessary  to 
comply  with  the  regulations. 

A  couple  of  comments  were  received 
suggesting  that  FEMA  ensure  that  the 
necessary  floodplain  management 
measures  have,  in  fact,  been 
implemented.  This  is  provided  for  in 
§  9.6(b),  Step  8,  which  requires  FEMA 
to — 

Review  the  implementation  and  post¬ 
implementation  phases  of  the  proposed 
action  to  ensure  that  the  requirements  stated 
in  S  9-H  are  fully  implemented.  Oversight 
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responsibility  shall  be  integrated  into  existing 
processes. 

It  is  expected  that  the  subunits  will 
identify  how  they  intend  to  monitor  field 
implementation  of  their  mitigation 
actions.  This  will  be  done  in  the  report 
required  under  section  9.18. 

One  comment  suggested  that  a 
process  be'established  whereby  State 
and  local  governments  could  be  certified 
by  FEMA  to  implement  the  two 
Executive  Orders  and  the  regulations. 
Even  if  FEMA  wanted  to  establish  such 
a  process,  such  a  delegation  would  be 
improper.  There  is  only  one  delegation 
permitted  under  Executive  Order  11988 
(section  9)  and  under  Executive  Order 
11990  (section  10).  No  other  delegations 
are  authorized.  Moreover,  FEMA  would 
consider  such  a  delegation  to  be  shirking 
its  hazard  mitigation  responsibilities. 

§  9.4  Definitions 

Actions  Affecting  or  Affected  by 
Floodplains  or  Wetlands  was  changed 
to  include  all  impacts  and  not  just 
adverse  impacts. 

Critical  Action  was  changed  to  clarify 
that  the  list  of  actions  was  a 
representative  but  not  an  exclusive  list 
of  what  actions  are  to  be  considered 
critical. 

Direct  Impacts  was  amended  to 
include  changes  in  the  risk  to  lives  and 
property. 

Emergency  Actions  added  the  citation 
of  the  complete  definition  in  the 
regulations  of  the  Office  of  Disaster 
Response  and  Recovery. 

Environmental  Document  was  omitted 
because  it  is  not  used  in  the  regulation. 

Floodplain  was  clarified  to  exclude 
areas  subject  only  to  mudflow  until  FIA 
adopts  maps  identifying  "M"  Zones. 

This  was  done  due  to  mapping  problems 
and  the  lack  of  knowledge  regarding 
hazard  mitigation  for  mudflow. 

Indirect  Impacts  was  amended  to 
include  impacts  on  the  risk  to  lives  and 
property. 

Natural  Values  of  Floodplains  and 
Wetlands  was  expanded  to  include 
archeological  and  historic  sites.  This 
was  in  direct  response  to  several 
comments. 

New  Construction  was  changed  to 
include  the  placement  of  a  mobile  home. 
The  term  “replacement"  rather  than 
“reconstruction"  is  now  used  relating  to 
a  structure  or  facility  which  has  been 
totally  destroyed.  By  “totally 
destroyed”,  we  mean  destroyed  for  all 
practical  purposes. 

Regional  Director  was  changed  to 
mean  the  Disaster  Recovery  Manager 
(DRM)  when  one  is  designated,  as  the 
DRM  will  be  in  charge  of  FEMA 
operations  in  a  post-disaster  situation. 


Substantial  Improvement  was 
changed  in  several  ways.  It  now 
includes  any  repair,  reconstruction  or 
other  improvement  of  a  structure  or 
facility  which  has  been  damaged  in 
excess  of  50%.  FEMA  found  that  repairs 
were  being  made  incrementally  and  thus 
floodplain  management  standards  were 
not  being  applied  to  structures  and 
facilities  that  had  been  damaged  50%  or 
more.  The  definition  was  also  changed 
to  include  damages  equalling  50%  and 
not  necessarily  exceeding  50%.  The 
value  of  all  public  facilities  is  now  to  be 
based  on  replacement  cost.  Where  a 
facility  is  an  essential  link  in  a  larger 
system,  the  percentage  of  damage  will 
be  based  on  the  relative  cost  of 
repairing  the  damaged  facility  to  the 
replacement  cost  of  the  portion  of  the 
system  which  is  operationally 
dependent  on  the  facility.  Without  this 
change,  the  “system”  which  forms  the 
basis  of  the  value  assessment  could  be 
the  entire  U.S.  highway  system.  The 
intent  of  the  change  is  to  establish  a 
performance  criterion — how  much  of  the 
remaining  investment  in  a  damaged 
facility  would  be  lost  if  the  damaged 
portion  were  not  rebuilt.  Lastly,  the 
definition  was  amended  to  exclude  any 
alteration  of  a  structure  or  facility  listed 
in  the  National  Register  of  Historic 
Places  or  a  State  Inventory  of  Historic 
Places. 

There  were  a  few  suggested  changes 
to  definitions  that  were  not  made. 

It  was  suggested  that  the  definition  of 
wetlands  be  amended  to  be  consistent 
with  the  definition  used  by  the  Army 
Corps  of  Engineers.  We  decided  not  to 
change  our  definition  as  it  is  consistent 
with  the  one  used  by  the  U.S.  Fish  and 
Wildlife  Service  (FWS).  We  prefer  this 
definition  since  the  FWS  is  responsible 
for  mapping  wetlands  nationally,  and  it 
is  a  more  inclusive  definition. 

One  commentator  suggested  that 
functionally  dependent  use  be  expanded 
to  cover  public  facilities,  serving  health, 
safety,  and  welfare,  such  as 
transportation,  flood  control  and 
drainage  systems.  Flood  control  and 
drainage  systems  will  often  be 
considered  functionally  dependent  uses 
under  the  present  definition.  With  the 
exception  of  some  bridges,  roads  should 
not  be  considered  a  functionally 
dependent  use.  They  do  not,  in  fact, 
have  to  be  in  close  proximity  to  water  in 
order  to  function. 

§  9.5  Scope 

There  were  several  general  comments 
which  advocated  either  increasing  or 
decreasing  the  scope  of  the  regulations. 
Some  commentators  stated  that  the 
regulations  covered  too  broad  a 
spectrum  of  FEMA  actions.  One 


recommended  excluding  all  emergency 
work,  functionally  dependent  uses,  and 
utility  projects.  Emergency  work 
necessary  to  save  lives  and  protect 
property  (under  sections  305  and  306  of 
the  Disaster  Relief  Act  of  1974)  is 
already  excluded.  While  the  floodplain/ 
wetland  may  be  the  only  practicable 
location  for  many  utility  projects,  and 
for  functionally  dependent  uses,  these 
projects  have  the  potential  to  impact  on 
or  be  affected  by  floodplains  and 
wetlands.  Thus,  analysis  of  such  actions 
is  necessary  to  determine  whether  there 
are  alternative  sites  (in  some  cases), 
alternative  actions,  and  whether  no 
action  is  appropriate,  and  to  determine 
what  mitigation  is  necessary. 

On  the  other  hand,  quite  a  number  of 
comments  were  received  to  the  effect 
that  the  exceptions  were  too  broad,  that 
FEMA  had  excluded  from  all  or  part  of 
the  decision-making  process  many 
actions  which  will  impact  on,  or  be 
affected  by,  their  location  in  floodplains 
or  wetlands.  One  comment  opposed 
§  9.5(d)  altogether,  stating  that  if  non¬ 
floodplain  locations  were  not 
practicable  for  these  actions,  then  such 
locations  will  fall  out  of  the  analysis 
quickly.  We  have  taken  a  careful  look  at 
each  of  these  actions  and  determined  on 
a  categorical  basis,  that  there  is  no 
practicable  alternative  site  for  them. 
However,  the  alternative  action  and  the 
no  action  options  must  still  be  analyzed. 

More  specifically,  one  comment  took 
issue  with  §  9.5(d)(3)  (now  §  9.5(d)(2)), 
stating  that  new  and  substantially 
improved  facilities  funded  as  small 
projects  (under  §  419  of  the  Disaster 
Relief  Act  of  1974)  should  be  treated 
alike,  and  alternative  sites  should  be 
examined  for  both.  There  is  a  $25,000 
ceiling  per  community  on  small  projects. 
Typically,  several  projects  will  receive 
part  of  the  $25,000.  Data  from  five  of  the 
Federal  regions  for  July,  1977  to  May, 
1978  show  the  average  project  to  cost 
about  $3,000.  About  70%  of  the  funds 
went  to  roads  and  bridges,  water  control 
facilities  and  utilities.  Due  to  the  nature 
of  such  facilities,  there  will  probably  be 
relatively  few  substantial 
improvements.  These  uses  are  generally 
either  functionally  dependent  uses  or 
other  uses  for  which  no  practicable 
alternative  site  is  available.  Further,  it  is 
the  intent  of  section  419  of  the  Disaster 
Relief  Act  of  1974  (Pub.  L.  93-288)  to  give 
the  local  government  flexibility  in  the 
use  of  funds  without  the  onus  of 
elaborate  recordkeeping  and  detailed 
audit.  Based  on  the  limited  amount  of 
money  included  in  each  project,  the  very 
limited  opportunities  for  alternative 
siting  and  the  legislative  intent  to  reduce 
red  tape,  there  is  no  practicable 
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alternative  site  outside  the  floodplain  or 
wetland  for  small  projects  other  than 
new  structures  or  facilities.  We  have 
maintained  the  distinction  between  new 
and  substantially  improved  facilities 
funded  as  small  projects  under  §  419. 

One  commentator  opposed  the 
criterion  that  eliminates  the  analysis  of 
alternative  sites  for  public  facilities 
unless  the  FEMA  estimated  cost  of 
repairs  is  more  than  50%  of  the 
estimated  reconstruction  cost  of  the 
entire  facility  or  structure,  or  is  more 
than  $100,000.  The  suggestion  was  to 
impose  a  $10,000  threshold  instead. 
Under  the  criteria  of  the  interim  rule,  if  a 
public  facility  is  damaged  less  than 
$100,000  but  more  than  50%  of  its 
reconstruction  cost,  alternative  sites 
would  have  to  be  examined.  However,  if 
the  remaining  investment  is  greater  than 
50%,  and  if  the  reconstruction  cost  is 
less  than  $100,000,  then  FEMA  does  not 
believe  that  an  alternative  site  is 
practicable.  However,  FEMA  still  must 
determine  if  the  floodplain  site  is  itself 
practicable  and  if  there  are  alternative 
actions  which  would  accomplish 
substantially  the  same  objectives  but 
with  less  of  a  flood  risk  potential. 
Because  of  these  requirements,  the 
$100,000/50%  criterion  is  considered 
more  appropriate  than  a  $10,000 
threshold. 

One  commentator  suggested  that  even 
if  alternative  sites  are  not  addressed, 
that  FEMA  should  still  perform  Step  7, 
Final  public  notice,  and  inform  the 
public  as  to  why  the  floodplain  or 
wetland  is  the  only  practicable 
alternative.  Since  the  focus  of  final 
public  notice  is  explaining  why  the 
action  could  not  be  located  outside  of  a 
floodplain  or  wetland,  FEMA  deemed  it 
unnecessary  to  apply  this  step  to  actions 
for  wh'ch  alternative  sites  are 
categorically  not  practicable. 

One  comment  suggested  that  each 
specific  FEMA  action  covered  by  the 
regulations  should  be  cited  in  the  scope 
section.  We  felt  that  it  was  more 
effective  to  state: 

These  regulations  apply  to  all  Agency 
actions  which  have  the  potential  to  affect 
floodplains  or  wetlands  or  their  occupants  or 
which  are  subject  to  potential  harm  by 
location  in  floodplains  or  wetlands. 

Some  comments  stated  that  FEMA 
should  take  affirmative  steps  to  foster 
the  goals  of  floodplain  management  and 
wetlands  protection.  It  is  anticipated 
that  FIA  will  review  the  criteria  of  the 
National  Flood  Insurance  Program  and 
that  the  Office  of  Disaster  Response  and 
Recovery  will  review  its  section  400 
Hazard  Mitigation  regulations  in  light  of 
the  policies  established  by  these 
regulations.  In  addition,  FIA  is  now 


implementing  section  1362  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended,  entailing  acquisition  of  flood 
damaged  properties  and  replacement 
with  open  space. 

A  few  comments  asserted  that  the 
regulations  should  address  actions 
which  individually  or  cumulatively 
could  impact  on  floodplains  or  wetlands. 
Section  9.5(a)(2)  was  changed  to  read: 

The  basic  test  of  the  potential  of  an  action 
to  affect  floodplains  or  wetlands  is  the 
action’s  potential  (both  by  itself  and  when 
viewed  cumulatively  with  other  proposed 
actions)  to  result  in  the  long  or  short  term 
impacts  associated  with:  *  *  * 

One  commentator  recommended  that 
the  repair  of  roadways  and  culverts  be 
exempted  from  the  entire  8  step  process. 
The  rationale  was  that  any  analysis 
should  have  been  done  at  the  time  the 
road  or  culvert  was  initially  constructed. 
FEMA  believes  that  in  the  post-disaster 
situation  the  Agency  is  in  a  position  to 
correct  past  mistakes.  Even  if  there  may 
be  only  a  limited  opportunity  to  avoid 
the  floodplain,  there  may  still  be 
significant  possibilities  for  minimization 
of  harm  to  and  within  the  floodplain. 

Another  comment  suggested  that  flood 
control  facilities  should  be  exempted 
from  the  decision-making  process.  If 
such  facilities  are  to  be  built  at  all,  they 
are  typically  built  in  floodplains. 
However,  nonstructural  floodplain 
management  and  “no  action"  present 
alternatives  to  flood  control  works. 
Further,  flood  control  works  often 
should  not  be  built  if  they  would 
engender  a  false  sense  of  security  and 
the  new  development  which  will  result. 
When  they  are  built,  these  facilities 
must  be  constructed  safely  and  in  a 
manner  which  minimizes  harm  to  the 
environment. 

Four  changes  in  §  9.5  should  be  noted. 
Section  9.5(a)(3)(i)  provides  that  where 
an  action  was  begun  as  of  May  24, 1977, 
the  effective  date  of  the  Orders,  and  is 
not  complete  as  of  the  effective  date  of 
these  regulations,  that  FEMA  must 
determine  if  the  action  has  progressed 
beyond  critical  stages  in  the  decision¬ 
making  process.  The  regulation  now 
adds  that  this  determination  need  only 
be  made  at  the  time  that  followup 
actions  are  being  taken  to  complete  or 
implement  the  action  in  question.  This 
provision  was  added  so  FEMA  would 
not  have  to  go  through  all  of  its  files  to 
determine  the  status  of  each,  when  no 
FEMA  action  is  called  for. 

The  scope  section  applicable  to  debris 
removal  has  also  been  changed.  It  had 
been  included  in  §  9.5(d),  and  applied  to 

Debris  removal  (sec.  403):  except  those 
grants  involving  non-emergency  disposal  of 
debris  within  the  floodplain  or  non¬ 


emergency  removal  of  debris  from  the 
floodways. 

The  scope  provision  applicable  to 
debris  removal  is  now  in  §  9.5(c)  and 
exempts  debris  removal  from  the  8-step 
process,  as  follows: 

Debris  removal  (sec.  403),  except  those 
grants  involving  non-emergency  disposal  of 
debris  within  a  floodplain  or  wetland. 

Minimal  home  repairs  was  moved 
from  the  §  9.13  Review  for  temporary 
housing  to  §  9.5(c)  where  it  is  totally 
exempt  from  the  8-step  process.  Minimal 
home  repair  under  section  404(c)  of  the 
Disaster  Relief  Act  of  1974  is  quite 
similar  to  limited  home  repair  which  had 
already  been  excluded  from  the  8-step 
process  in  the  interim  regulations.  The 
two  programs  are  intended  to  provide 
assistance  in  repairing  minimally 
damaged  homes  to  a  habitable 
condition.  In  neither  program  does  the 
assistance  provided  approach  the  $3,750 
ceiling  on  limited  home  repairs.  Minimal 
home  repair  is  rarely  used;  to  the  extent 
that  it  is  employed,  the  average  grant  is 
estimated  to  be  about  $600-$700.  This  is 
also  the  average  for  limited  home  repair. 
FEMA  has  determined  that  such  actions 
do  not  have  the  potential  to  affect 
floodplains  or  wetlands  or  their 
occupants,  or  to  be  subject  to  potential 
harm  by  location  in  floodplains  or 
wetlands. 

Also  added  to  the  list  of  exempt 
actions  are  repairs  of  less  than  $5,000 
performed  under  section  402  (of  the 
Disaster  Relief  Act)  to  damaged 
structures  or  facilities.  However,  actions 
in  a  floodway  or  coastal  high  hazard 
area,  and  new  or  substantially  improved 
structures  or  facilities  are  not  subject  to 
the  exemption.  Based  in  part  on  our 
experience  in  applying  the  interim 
regulation  to  the  southern  California 
disaster  of  January,  1980,  it  became 
clear  that  public  assistance  actions 
costing  less  than  $5,000  offered  little,  if 
any,  opportunity  for  hazard  mitigation, 
particularly  where  the  action  was  not  a 
new  or  substantially  improved  structure 
or  facility,  and  when  it  was  not  located 
in  a  floodway  or  coastal  high  hazard 
area.  Where  those  opportunities  do 
arise,  even  for  actions  below  $5,000, 
FEMA  will  take  advantage  of  them.  In  a 
fairly  large  disaster,  such  as  southern 
California,  when  the  Agency  is 
confronted  with  about  8,000  actions  in  a 
short  period  of  time,  we  see  the  need  to 
devote  our  resources  in  the  area  of 
floodplain  management  where  they  will 
be  most  effective.  At  the  same  time,  we 
do  not  want  to  overlook  actions  which 
have  the  potential  for  flood  damage, 
either  to  themselves  or  to  others.  We 
believe  that  by  drawing  the  line  at 
$5,000,  and  limiting  the  exception  to 
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actions  which  do  not  constitute  new  or 
substantially  improved  structures  and 
facilities,  and  those  outside  of  high 
hazard  areas,  that  FEMA  has  struck  an 
appropriate  balance.  In  the  interim 
regulation,  we  had  already  exempted 
most  individual  and  family  grant 
actions,  which  could  amount  to  $3,750 
per  structure.  Where  an  action  has  been 
exempted,  but  the  Regional  Director 
sees  the  need  to  apply  the  8-step 
process,  this  analysis  shall  be 
performed. 

Clarification  of  the  application  of  both 
the  Executive  Orders  to  the  National 
Flood  Insurance  Program  (NFIP)  was 
necessary.  The  two  Executive  Orders  do 
apply  to  the  administration  of  the  NFIP 
as  do  these  regulations. 

The  practical  question  has  been 
raised  of  how  the  8-step  decision¬ 
making  process  is  to  be  applied  to  FIA's 
issuance  of  insurance  policies,  the  terms 
of  the  policy,  its  floodplain  management 
criteria  applicable  to  local  communities 
and  its  insurance  rates.  For  instance, 
must  the  8-step  process  be  carried  out 
every  time  FIA  issues  an  insurance 
policy  or  admits  a  community  into  the 
program?  The  “action"  to  which  the  8- 
step  process  must  be  applied  under  the 
regulations  is  the  establishment  of 
programmatic  criteria,  not  the 
application  of  programmatic  criteria  to 
individual  situations.  Thus  for  example, 
FIA  would  apply  the  8-step  process  to  a 
programmatic  determination  of 
categories  of  structures  to  be  insured, 
but  would  not  be  expected  to  apply  an 
8-step  review  to  a  determination  of 
whether  to  insure  each  individual 
structure.  The  substantive  concepts  of 
(1)  avoidance  of  the  floodplain  if  a 
practicable  alternative  exists  (steps  3 
and  6),  and  (2)  minimizaton  of  harm  to 
and  within  the  floodplain  (step  5)  are  to 
be  applied  on  an  overall  programmatic 
basis.  Early  (step  2)  and  final  (step  7) 
notices  can  be  given  by  publication  of 
proposed  and  final  regulations  or  other 
notices  in  the  Federal  Register  much 
along  the  lines  of  current  publication 
actions.  The  assessment  of  impacts 
(steps  4)  can  be  accomplished  by  an 
environmental  assessment  or  an 
environmental  impact  statement,  as 
appropriate. 

Also,  FIA  will  review  its  floodplain 
management  criteria,  its  insurance  rates, 
its  mapping  procedures,  the  terms  of  the 
Standard  Flood  Insurance  Policy,  the 
conditions  of  insurability  and  where 
insurance  is  to  be  made  available  in 
light  of  the  8-step  process.  FIA  will 
provide  the  Director  with  a  written 
report  by  December  1, 1980,  indicating 
the  results  of  its  review  and  any 
appropriate  changes. 


Because  most  of  what  FIA  does  in 
administering  the  NFIP  is  performed  on 
a  program  wide  basis,  and  FIA  is  thus 
applying  the  8-step  process 
programmatically,  §  9.5(f)  (a  new 
subsection)  provides  for  types  of  actions 
for  which  applications  of  the  8-step 
process  is  not  required  on  an  action  by 
action  basis.  This  exemption 
emphasizes  the  importance  of  FLA’s 
programmatic  analysis.  In  particular, 

FIA  will  apply  the  following  concepts  to 
its  program  wide  review  of  the  NFIP  (1) 
avoidance  of  floodplains  and  wetlands 
unless  no  practicable  alternative  exists, 
and  (2)  minimization  of  harm  to  and 
within  floodplains  and  wetlands. 

Further,  the  Office  of  General  Counsel 
has  determined  that  FIA  has  the 
authority  to  restrict  the  availability  of 
flood  insurance,  even  in  communities 
participating  in  the  NFIP.  As  is 
discussed  below,  changes  were  made  in 
§  §  9.9(e)(6)  and  9.11(e)(4)  in  which  FIA 
is  exercising  this  authority. 

§  9.6  Decision-making  Process 

No  outside  comments  were  received 
on  this  section  but  one  change  was 
made.  At  the  end  of  §  9.6(a),  the 
following  is  added: 

The  numbering  of  Steps  1  through  8  does 
not  firmly  require  that  the  steps  be  followed 
sequentially.  As  information  is  gathered 
throughout  the  decision-making  process,  and 
as  additional  information  is  needed,  re- 
evaluation  of  lower  numbered  steps  may  be 
necessary. 

For  example,  if  the  information 
initially  gathered  under  Step  1  turns  out 
to  be  inadequate  for  compliance  with 
Step  5,  FEMA  will  return  to  Step  1  and 
augment  its  data  base. 

§  9.7  Determination  of  Proposed 
Action’s  Location 

One  comment  suggested  the  addition 
of  groundwater  flooding  as  an 
additional  flooding  characteristic  to  be 
identified  by  FEMA  as  appropriate.  This 
was  done  by  amending  §  9.7(a)(2)(v)(I). 

One  comment  suggested  that  FEMA 
be  required  to  consult  with  the  State 
wetland  agency  in  every  case.  At 
present,  FEMA  must  consult  with  the 
State  wetland  agency  only  if  the  U.S. 
Fish  and  Wildlife  Service  does  not  have 
the  necessary  information.  If  the  U.S. 
Fish  and  Wildlife  has  the  necessary 
data,  no  further  investigation  is 
warranted. 

There  were  two  contrary  comments, 
one  stating  that  too  much  information 
was  required  and  the  other  stating  that 
not  enough  information  was  required 
under  Step  1.  The  key  to  Step  1  is  the 
performance  standard  for  FEMA  to 
obtain  sufficient  information  to  enable  it 
to  comply  with  the  Orders’  requirements 


to  (1)  avoid  floodplain  and  wetland 
locations  unless  they  are  the  only 
practicable  alternatives,  and  (2) 
minimize  harm  to  and  within  floodplains 
and  wetlands.  In  the  case  of  a 
replacement  structure,  this  may  entail  a 
great  deal  of  information  regarding  flood 
elevations  and  specific  hazards.  In  the 
case  of  reparing  a  10  yard  segment  of  a 
road  that  has  been  washed  away,  very 
little  information  may  be  necessary.  In 
the  case  of  replacement  of  a  bridge,  it 
may  entail  stream-cross-sections. 
Whatever  it  takes  to  know  if  the 
floodplain  location  is  or  is  not 
practicable,  and  what  it  will  take  to 
minimize  the  hazard  and  harm  to  the 
environment  is  the  amount  of 
information  that  FEMA  must  collect. 

Aside  from  these  changes,  the  only 
other  alterations  to  §  9.7  were 
organizational  in  nature — in  the  interest 
of  clarity. 

§  9.8  Public  Notice  Requirements 

There  were  no  outside  comments 
received  on  this  section.  Several 
changes  were  made,  however. 

Section  9.8(a)  was  amended  to 
indicate  that  public  notice  would  be 
given  for  any  proposed  action  “in  or 
affecting  floodplains  or  wetlands.” 

Sections  9.8(c)(3)  and  9.8(c)(7)  were 
altered  to  indicate  that  cumulative 
notice  may  be  permitted  and  to  set  out 
the  factors  upon  which  its 
appropriateness  must  be  determined. 

Section  9.8(c)(5)(ii)  was  changed  to 
indicate  that  instead  of  publication  of  a 
map  of  the  area,  FEMA  may  state  that 
such  map  is  available  for  public 
inspection  and  provide  the  telephone 
number  and  address  at  which  the  map 
may  be  inspected. 

§  9.9.  Analysis  and  Re-Evaluation  of 
Practicable  Alternatives 

One  outside  comment  was  received 
on  this  section.  It  stated  that  FEMA 
should  emphasize  the  presumption 
against  floodplain  development  built 
into  the  “practicability"  requirement  of 
the  Orders.  We  agree  with  the  comment 
and  believe  that  this  concept  is  already 
emphasized.  In  section  9.9(e),  FEMA  is 
not  allowed  to  act  in  a  floodplain  unless 
the  importance  of  the  floodplan  site 
“clearly  outweights”  the  objectives  of 
E.0. 11988,  with  “great  weight”  in  this 
balancing  process  being  given  to  the 
objectives  of  the  Order.  However,  at  the 
suggestion  of  this  commenter,  §  9.8(a)(1) 
was  changed  to  require  the  avoidance  of 
floodplains  and  wetlands  “unless  there 
is  no  practicable  alternative”  rather 
than  “wherever  practicable.” 

There  were  a  couple  of  other 
substantive  changes  made.  Section 
9.9(b)  was  amended  to  delete  the 
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preface:  "Upon  completion  of 
determination  of  Steps  1  and  2  .  . 

This  was  deleted  to  be  consistent  with 
the  new  provision  for  the  reordering  of 
steps  in  §  9.6.  Also,  in  §  9.6,  “at  a 
minimum"  at  the  end  of  the  paragraph 
was  deleted  because  alternative  sites, 
alternative  actions  and  no  action  are  the 
only  alternatives  which  FEMA  must 
consider. 

Section  9.9(e)  was  clarified  by  adding: 

Upon  determination  of  the  impact  of  the 
proposed  action  to  or  within  the  floodplain  or 
wetland  and  of  what  measures  are  necessary 
to  comply  with  the  requirement  to  minimize 
harm  to  and  within  floodplains  and  wetlands 
(§  9.11)  FEMA  shall:  *  *  * 

A  new  §  9.9(e)(6)  was  added: 

In  any  case  in  which  the  Regional  Director 
has  selected  the  "no  action"  option,  FIA  may 
not  provide  a  new  or  renewed  contract  of 
flood  insurance  for  that  structure. 

It  would  be  inconsistent  for  FEMA  to 
deny  disaster  assistance  for  a  structure 
and  then  provide  flood  insurance  on  the 
same  structure.  Whatever  the  factors 
which  justify  selecting  the  “no  action” 
option  for  disaster  assistance  under 
§  9.9(e)(5)  will  also  provide  the  same 
justification  for  denying  flood  insurance. 
Of  course,  an  existing  policy  of  flood 
insurance  will  run  to  the  end  of  the 
policy  year. 

§  9.10  Identify  Impacts  of  Proposed 
Actions 

No  outside  comments  were  received 
on  this  section.  Two  changes  were 
made,  however,  both  to  |  9.10(b).  The 
Agency  is  required  to  identify  the 
potential  direct  and  indirect  adverse 
impacts  instead  of  the  “full  range  of’  all 
such  impacts.  This  language  was  deleted 
because  it  added  nothing  to  the 
sentence.  At  the  end  of  §  9.10(b),  a 
provision  was  added  parallel  to  that  of 
§  9.7  which  makes  clear  that  FEMA 
must  collect  enough  information  to 
enable  it  to  comply  with  the  Orders’ 
requirements  to  avoid  floodplain  and 
wetland  locations  unless  they  are  the 
only  practicable  alternatives  and  to 
minimize  harm  to  and  within  floodplains 
and  wetlands. 

§  9.11  Mitigation 

Quite  a  number  of  comments  were 
received  on  this  section  and  several 
changes  were  made. 

Several  comments  expressed  the  view 
that  new  and  substantially  improved 
structures  should  be  elevated  above  the 
100-year  level  by  one  or  two  feet.  Over 
the  last  decade,  the  100-year  level  has 
come  to  be  accepted  as  the  standard  to 
which  new  construction  must  be  built. 
Some  standards  have  been  lower 
(Federal  Housing  Administration)  and 


some  have  been  higher  (Corps  of 
Engineers’  Standard  Project  Flood). 
However,  the  100-year  level  has  been 
accepted  as  the  nationwide  standard  for 
new  construction  under  the  National 
Flood  Insurance  Program  and  E.O. 

11988.  We  do  not  see  sufficient  basis  to 
alter  this  now  commonly  accepted 
standard.  There  is  one  exception.  For 
critical  actions,  those  for  which  even  a 
slight  chance  of  flooding  would  be  too 
great,  FEMA  will  apply  the  500-year 
standard. 

One  comment  stated  that  the  only 
mitigation  provision  which  FEMA 
applies  to  bridges  is  the  floodway 
encroachment  standard.  While  this  may 
be  the  only  specific  standard,  if  a  bridge 
is  to  be  repaired  or  replaced,  harm  to 
and  within  the  floodplain  must  be 
minimized.  Thus,  if  in  order  to  minimize 
such  harm,  a  bridge  must  be  enlarged  or 
otherwise  redesigned,  this  is  what 
FEMA  will  do.  Even  before  reaching  that 
point,  FEMA  must  determine  if  the 
alternative  action  and  no  action 
alternatives  are  appropriate  or  if  the 
floodplain  is  itself  a  practicable 
location.  FEMA  does  intend  to  address 
minimization  standards  for  specific 
actions  in  handbook  form. 

One  comment  stated  that  no  FEMA 
funds  in  floodplains  should  be  approved 
unless  flood  insurance  is  purchased. 

Any  such  requirement  is  based  on  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234)  and  is  set  out  in  other 
Agency  regulations.  It  is  not  appropriate 
for  these  regulations. 

One  comment  suggested  that  there 
should  be  no  provision  for  variances 
from  FEMA's  minimization  standards. 
With  two  exceptions,  there  are  no 
variances  allowed.  Where  FIA  has 
granted  an  exception,  or  the  community 
has  granted  a  variance  which  FEMA 
determines  is  consistent  with  44  CFR 
60.6(a),  then  a  variance  from  the 
elevation  requirements  (§  9.11(d)(3))  is 
allowable.  Where  a  Flood  Insurance 
Rate  Map  is  not  in  effect  (and  thus  there 
are  probably  no  local  elevation 
requirements),  FEMA  may  approve  a 
variance  from  the  elevation 
requirements  (§  9.11(d)(3))  after 
compliance  with  the  standards  of  44 
CFR  §  60.6(a).  The  latter  provision 
represents  a  change  from  the  interim 
rule  to  alleviate  potential  inequities  in 
emergency  program  communities.  We 
believe  that  the  standards  of  44  CFR 
§  60.6  will  relieve  such  inequities  in  the 
flood  fringe  without  allowing  the 
exception  to  become  the  rule.  Further, 
no  variances  are  allowable  from  the 
standards  applicable  to  coastal  high 
hazard  areas  and  floodways. 

One  comment  suggested  that  the 
regulations  should  not  distinguish 


between  floodways  and  coastal  high 
hazard  areas  regarding  substantial 
improvements;  that  substantial 
improvements  should  be  prohibited  in 
coastal  high  hazard  areas  and  not  just  in 
floodways.  We  do  find  that  distinction 
appropriate  in  light  of  the  encroachment 
factor  in  floodways  which  is  not  present 
in  coastal  high  hazard  areas.  Since  a 
structure  or  facility  in  a  floodway  can 
aggravate  the  flood  hazard  for  others  by 
increasing  flood  heights  upstream  and 
downstream,  it  is  justifiable  to  treat 
structures  and  facilities  in  floodways 
differently  than  those  in  coastal  high 
hazard  areas. 

It  was  also  suggested  that  while 
functionally  dependent  uses  and  actions 
which  facilitate  open  space  uses  are 
excluded  from  the  floodway  and  coastal 
high  hazard  area  prohibitions,  that  the 
rest  of  the  regulation  still  applies  to  such 
actions.  We  agree  and  this  is  made  clear 
in  §  9.11(d)(5)  which  emphasizes  the 
“practicability”  and  “minimization" 
standards.  This  concept  is  re¬ 
emphasized  by  new  language  at  the 
beginning  of  §  9.11(d). 

One  comment  asserted  that  a  zero  rise 
floodway  rather  than  a  1  foot  rise 
floodway  should  be  used.  This  was  not 
done  for  a  couple  of  reasons.  First,  this 
was  one  area  where  consistency  with 
the  National  Flood  Insurance  Program 
was  important.  Second,  the  Water 
Resources  Council's  guidelines  use  the 
regulatory  (one  foot  rise)  floodway.  On  a 
similar  subject,  we  recognize  that  in  a 
post-disaster  situation,  regardless  of  the 
encroachment  standard  used,  such 
standard  will  not  preclude  repair  of 
structures  that  were  already  in  the 
floodway  as  the  flood  heights  used  are 
those  which  existed  prior  to  and  not 
after  the  disaster.  However,  if  FEMA 
has  an  opportunity  to  reduce  flood 
heights,  it  may  well  be  required  to  do  so 
under  the  “minimization”  standard. 

A  couple  of  comments  were  to  the 
effect  that  the  sections  regarding  the 
restoration  and  preservation  of  natural 
and  beneficial  floodplain  values  should 
be  set  out  in  greater  detail.  The  Agency 
believes  that  its  use  of  performance 
standards  is  appropriate.  It  is  also  quite 
difficult  to  establish  specific  standards 
in  this  area.  To  the  extent  that  anyone 
has  specific  suggestions  as  to  how  this 
has,  or  could  be  done,  FEMA  welcomes 
them.  Such  suggestions  could  form  the 
basis  of  a  handbook  or  other  Agency 
guidance. 

Quite  a  number  of  changes  were  made 
in  this  section.  Most  basically  the 
section  was  reorganized  to  apply  one  set 
of  minimization  standards  to  the 
disaster  assistance  program,  another  set 
of  standards  to  the  National  Flood 
Insurance  Program  (NFIP),  and  the 
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general  requirement  of  “minimization” 
to  the  rest  of  the  Agency.  In  its 
administration  of  the  NFIP,  FIA  does  not 
take  site  specific  actions  (with  a  couple 
of  minor  exceptions).  Rather,  it 
establishes  criteria  for  the  availability  of 
flood  insurance  and  other  forms  of 
Federal  assistance.  This  is  in  contrast  to 
the  implementation  of  the  disaster 
assistance  program  under  which 
disaster  assistance  is  provided  on  a  site 
specific  basis.  There  are  also  basic 
differences  between  administering 
40,000  to  50,000  individual  disaster  relief 
actions  per  year  versus  1.8  million 
insurance  policies  in  force  and  renewed 
each  year. 

The  specific  minimization  standards 
in  the  interim  rule  applicable  to  the 
disaster  assistance  program  have  been 
altered  slightly.  Section  9.11(d)  (1)  and 
(2)  were  reworded  for  clarity  and  now 
appear  at  §  9.11(d)(1).  Section  9.11(d)(3) 
(of  the  interim  regulation)  required  those 
structures  which  were  not  prohibited  in 
floodways  to  be  elevated  on  piles  or 
columns.  This  provision  was  taken  out 
because  of  information  indicating  that 
piles  or  columns  might  be  dangerous  in  a 
floodway.  However,  even  if  a  structure 
is  built  in  the  floodway,  it  may  not 
violate  the  encroachment  standards,  and 
of  course  must  be  elevated.  Only  if  a 
new  or  substantially  improved  structure 
or  facility  is  a  functionally  dependent 
use  or  facilitates  an  open  space  use  may 
it  be  placed  in  a  floodway. 

As  discussed  above.  §  9.11(d)(3)  was 
changed  to  allow  for  variances  from  the 
elevation  requirements,  even  in 
communities  without  flood  elevations  in 
effect  under  the  NFIP. 

Section  9.11(d)(7)  was  clarified  to 
address  new  structures  and  substantial 
improvements.  For  the  reasons  set  out 
above,  new  and  substantially  improved 
structures  do  not  have  to  be  elevated  on 
piles  or  columns  in  floodways — fill  is 
acceptable  provided  it  does  not  violate 
the  encroachment  standards. 

Section  9.11(e)  establishes  specific 
minimization  standards  for  the  NFIP. 
There  are  several  basic  provisions.  First, 
FIA  is  to  identify  all  coastal  high  hazard 
areas,  with  or  without  base  flood 
elevations,  by  October  1, 1981.  Second, 
FIA  may  only  provide  flood  insurance 
for  a  new  or  substantially  improved 
structure  in  a  coastal  high  hazard  area  if 
the  structure  is  elevated  to  the  100-year 
level  including  wave  heights  and  such 
structure  is  rated  to  reflect  the  actual 
risk.  These  latter  requirements  shall 
take  effect  no  later  than  February  1, 
1981.  The  structure  must  also  be 
adequately  anchored.  FIA  is  to  notify 
communities  with  coastal  high  hazard 
areas  and  federally  related  lenders  in 
such  communities  of  the  provisions  of 


this  paragraph.  Notice  to  the  lenders 
may  be  accomplished  by  the  Federal 
instrumentalities  to  which  the  lenders 
are  related. 

FIA  recently  adopted  a  reliable 
method  of  determining  wave  heights. 

The  first  maps  with  wave  heights  went 
into  effect  in  April  of  this  year.  In  order 
to  realistically  appraise  the  risk  in 
coastal  areas,  it  is  necessary  to  apply 
wave  heights  for  insurance  rating.  In 
order  to  protect  new  development  from 
the  real  risk,  new  and  substantially 
improved  structures  must  be  built  to  the 
wave  height  level.  Without  applying 
wave  heights  in  areas  where  they  are 
known  to  be  a  factor  (coastal  high 
hazard  areas),  insurance  availability 
would  encourage  unwise  development 
by  providing  coverage  and  not  requiring 
adequate  elevation  of  structures. 

Finally,  wherever  the  Regional 
Director  has  been,  pursuant  to 
§  9.11(d)(1),  precluded  from  providing 
assistance  for  a  new  or  substantially 
improved  structure  in  a  floodway,  FIA 
may  not  provide  a  new  or  renewed 
policy  of  flood  insurance  for  that 
structure.  In  an  effort  to  minimize  harm 
by  clearing  the  floodway  of 
encroachments,  FIA  should  not  be 
insuring  those  structures  in  floodways 
for  which  disaster  assistance  will  not  be 
provided.  An  existing  flood  insurance 
policy  will  run  to  the  end  of  the  policy 
year. 

The  requirements  of  §  9.11  to 
minimize  harm  to  people  and  property  in 
floodplains  goes  far  beyond  the  specific 
standards  of  |  9.11(d)  and  (e).  In  fact, 
these  subsections  are  merely  the  bottom 
line.  “Minimize”  is  defined  as  reducing 
to  the  smallest  amount  or  degree 
possible.  In  order  to  comply  with  this 
standard  FEMA  will  often  have  to  go 
beyond  the  specific  requirements  of 
§  9.11(d)  and  (e).  Compliance  with  local 
codes  and  other  established  criteria  may 
also  be  inadequate  to  achieve 
minimization  in  many  circumstances. 
However,  FEMA  will  not  be  expected  to 
employ  unworkable  means  to  reduce  the 
risk  to  the  smallest  amount  or  degree 
possible. 

§  9. 12  Final  Public  Notice 

Only  one  comment  was  received  on 
this  section.  It  stated  that  the  15-day 
waiting  period  after  the  final  public 
notice  and  prior  to  carrying  out  the 
action  is  too  short.  It  is  FEMA’s 
determination  that  the  §  9.12(f)  standard 
of  “15  days  without  good  cause  shown” 
is  reasonable,  particularly  in  the  post¬ 
disaster  situation. 

There  were  a  few  changes  made  to 
this  section.  The  first  sentence  was 
qualified  to  apply  the  section  where  “the 
Agency  decides  to  take  an  action  in  or 


affecting  a  floodplain  or  wetland.”  This 
is  consistent  with  the  Orders. 

There  were  several  additions  to 
§  9.12(d).  First,  the  relationship  between 
final  public  notice  under  the  Orders  and 
the  OMB  A-95,  EIS,  and  environmental 
assessment  processes  was  clarified. 

Parallel  to  §  9.8,  cumulative  notice  is 
provided  for  and  the  factors  upon  which 
it  is  to  be  allowed  are  set  out.  Due  to  the 
nature  of  the  notice  in  explaining  why 
the  action  is  to  be  located  in  a 
floodplain,  it  is  more  difficult  to  justify 
cumulative  notice  in  §  9.12  than  in  §  9.8. 
There  must  be  a  definite  similarity 
among  the  actions  to  be  covered  by  the 
notice  to  justify  a  cumulative  notice. 
Unless  this  similarity  exists,  the 
cumulative  notice  will  fail  to  address  the 
issues  required  by  §  9.12(e).  Thus 
“similarity”  was  added  as  a  factor 
needed  for  cumulative  notice. 

Section  9.12(d)  also  allows  for  early 
notice  (§  9.8)  and  final  notice  (§  9.12)  to 
be  accomplished  by  a  single  notice 
where  a  damaged  structure  or  facility  is 
already  being  repaired  by  the  State  or 
local  government  at  the  time  of  the 
Damage  Survey  Report.  Such  notice  is  to 
contain  the  information  required  by  both 
sections.  The  single  notice  is  only 
allowable  where  the  repair  was  not 
under  federal  control  at  the  time  it  was 
initiated. 

The  final  change  in  this  section  is  to 
§  9.12(e)(7)  which  now  allows,  as  an 
alternative  to  publishing  a  map  of  the 
area,  inclusion  of  a  statement  that  such 
map  is  available  for  public  inspection 
with  the  address  and  telephone  number 
of  the  location  at  which  it  may  be 
inspected.  FEMA  recognizes  that  it  may 
be  unwieldy  to  publish  this  map. 

§  9.13  Particular  Types  of  Temporary 
Housing 

Several  comments  were  received  on 
this  section.  Comments  suggested  that 
“temporary  housing”  be  clarified  or 
defined  to  ensure  its  temporariness.  To 
the  extent  that  it  is  not  temporary,  the  . 
comments  assert,  there  should  be  no 
special  provision  made  for  it.  Temporary 
housing  is  defined  at  44  CFR  205.45. 
While  no  specific  time  limit  is  placed  on 
it,  there  is  a  performance  standard 
applied  which  in  practice  limits  the  time 
for  which  the  housing  may  be  made 
available.  Experience  bears  out  this 
practical  limitation. 

Another  comment  pointed  out  that  the 
requirement  to  elevate  mobile  homes 
placed  for  temporary  housing  to  the 
greatest  extent  practicable  might  not 
comply  with  §  9.13(d)(4)(ii)  which 
requires  compliance  with  the  provisions 
of  the  NFIP.  In  acknowledgment  of  this 
concern,  to  §  9.13(d)  (4)(ii)  was  added: 
“Such  standards  may  require  elevation 
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to  the  base  flood  level  in  the  absence  of 
a  variance." 

One  comment  states  that  the 
requirement  to  elevate  structures  to  the 
100-year  level  should  also  be  applied  to 
mobile  homes  used  for  temporary 
housing.  As  was  explained  in  the 
preamble  to  the  interim  regulations,  it  is 
not  always  practicable  to  elevate  mobile 
homes  to  the  100-year  level  when  they 
are  being  placed  as  temporary  housing 
on  a  private  or  commercial  site.  Due  to 
their  structural  character,  it  may  be 
creating  a  danger  to  elevate  mobile 
homes  to  a  given  level.  Since  mobile 
homes  are  the  last  resort  for  temporary 
housing  and  they  are  being  placed 
temporarily,  it  is  not  always  practicable 
to  elevate  mobile  homes  to  the  100-year 
flood  level.  However,  they  must  be 
elevated  to  the  fullest  extent 
practicable. 

Section  9.13(e)  was  amended  to  no 
longer  prohibit  the  sale  of  mobile  homes 
in  floodplains.  The  prohibition  still 
applies  in  coastal  high  hazard  areas  and 
floodways.  In  the  remainder  of  the 
floodplain,  mobile  homes  may  only  be 
sold  if  after  application  of  the  8-step 
process  it  is  found  that  there  is  (1)  a 
compelling  need  of  the  family  or 
individual  to  buy  a  mobile  home  for 
permanent  housing,  and  (2)  a  compelling 
requirement  to  locate  the  unit  in  a 
floodplain.  Further,  wherever  FEMA 
sells  or  otherwise  disposes  of  a  mobile 
home  in  a  floodplain,  the  unit  is  to  be 
elevated  to  the  100-year  level.  The 
Regional  Director  is  to  notify  the 
Associate  Director  for  Disaster 
Response  and  Recovery  whenever  a 
floodplain  location  has  been  found  to  be 
the  only  practicable  alternative  for  a 
mobile  home  sale. 

%  9.14  Disposal  of  Agency  Property 

A  couple  of  comments  were  received 
on  this  section.  One  said  that  since  the 
‘‘no  action"  alternative  is  always  viable, 
there  is  no  reason  to  consider 
incompatible  uses  and  therefore  the 
priorities  set  out  in  §  9.14(b)(7)  are 
unnecessary.  We  do  not  believe  that  the 
“no  action”  alternative  will  always  be 
viable.  However,  due  to  the  assortment 
of  objectives  associated  with  property 
disposal,  the  priorities  of  §  9.14(b)(7)  are 
prefaced  by  the  following: 

To  the  extent  that  it  would  decrease  the 
flood  hazard  to  property  and  lives  *  *  *. 

The  only  changes  may  to  §  9.14  were 
editorial. 

§  9. 15  Planning  Programs  Affecting 
Land  Use 

No  comments  were  received  on  this 
section  and  no  changes  were  made  in  it. 


§  9. 16  Notice  to  Private  Persons 

No  comments  were  received  on  this 
section.  However,  after  intra-agency 
discussion  it  was  decided  that  section  4 
of  Executive  Order  11988,  after  which 
this  section  was  modeled,  does  not 
apply  to  FEMA  as  this  Agency  does  not 
guarantee,  approve,  regulate  or  insure 
any  financial  transaction  related  to 
floodplains.  We  therefore  took  §  9.18 
Notice  to  private  persons  out  of  the 
regulations  altogether. 

§  9.16  Guidance  to  Applicants 
(Formerly  %  9.17) 

No  comments  were  received  on  this 
section  and  no  changes  were  made. 

%  9.17  Instructions  to  Applicants 
(Formerly  §  9.18) 

No  comments  were  received  on  this 
section  and  no  changes  were  made. 

§  9.18  Responsibilities  (Formerly 
§  9.19) 

No  comments  were  received  on  this 
section  and  one  change  was  made.  To 
§  9.18(b)(1)  was  added  a  provision 
allowing  the  Associate  Director  for 
Disaster  Response  and  Recovery  to 
decide  appeals  of  determinations  made 
by  the  Regional  Director. 

§  9.19  Delegation  of  Authority 

This  is  a  new  section  delegating  the 
consultation  function  under  section  2(d) 
of  Executive  Order  11988,  as  amended 
by  section  5-207  of  Executive  Order 
12148  to  the  Federal  Insurance 
Administrator.  Executive  Order  11988 
had  originally  delegated  this  function 
directly  to  FIA.  With  FIA’s 
reorganization  into  FEMA,  Executive 
Order  12148  delegated  the  consultation 
role  to  FEMA.  Under  this  regulation,  FIA 
will  act  as  consultant  to  other  federal 
agencies  as  these  agencies  develop  their 
floodplain  management  regulations.  FIA 
participates  with  the  Council  on 
Environmental  Quality  and  the  Water 
Resources  Council  in  performing  this 
function. 

Accordingly,  Chapter  1  of  Title  44, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  9— FLOODPLAIN  MANAGEMENT 
AND  PROTECTION  OF  WETLANDS 

Sec. 

9.1  Purpose  of  part. 

9.2  Policy. 

9.3  Authority. 

9.4  Definitions. 

9.5  Scope. 

9.6  Decision-making  process. 

9.7  Determination  of  proposed  action's 
location. 

9.8  Public  notice  requirements. 


DCli. 

9.9  Analysis  and  reevaluation  of  practicable 
alternatives. 

9.10  Identify  impacts  of  proposed  actions, 

9.11  Mitigation. 

9.12  Final  public  notice. 

9.13  Particular  types  of  temporary  housing, 

9.14  Disposal  of  agency  property. 

9.15  Planning  programs  affecting  land  use. 

9.16  Guidance  for  applicants. 

9.17  Instructions  to  applicants. 

9.18  Responsibilities. 

9.19  Delegation  of  authority. 

Appendix  A — Decision-Making  Process  for 

E.0. 11988. 

Authority:  Executive  Order  11988,  May  24, 
1977;  Executive  Order  11990,  May  24, 1977; 
Reorganization  Plan  No.  3  of  1978  (43  FR 
41943);  Executive  Order  12127,  April  1, 1979; 
Executive  Order  12148,  July  20, 1979. 

§  9.1  Purpose  of  part. 

This  regulation  sets  forth  the  policy, 
procedure  and  responsibilities  to 
implement  and  enforce  Executive  Order 
11988,  Floodplain  Management,  and 
Executive  Order  11990.  Protection  of 
Wetlands. 

§  9.2  Policy. 

(a)  FEMA  shall  take  no  action  unless 
and  until  the  requirements  of  this 
regulation  are  complied  with. 

(b)  It  is  the  policy  of  the  Agency  to 
provide  leadership  in  floodplain 
management  and  the  protection  of 
wetlands.  Further,  the  Agency  shall 
integrate  the  goals  of  the  Orders  to  the 
greatest  possible  degree  into  its 
procedures  for  implementing  NEPA.  The 
Agency  shall  take  action  to: 

(1)  Avoid  long-  and  short-term 
adverse  impacts  associated  with  the 
occupancy  and  modification  of 
floodplains  and  the  destruction  and 
modification  of  wetlands: 

(2)  Avoid  direct  and  indirect  support 
of  floodplain  development  and  new 
construction  in  wetlands  wherever  there 
is  a  practicable  alternative: 

(3)  Reduce  the  risk  of  flood  loss; 

(4)  Promote  the  use  of  nonstructural 
flood  protection  methods  to  reduce  the 
risk  of  flood  loss; 

(5)  Minimize  the  impact  of  floods  on 
human  health,  safety  and  welfare; 

(6)  Minimize  the  destruction,  loss  or 
degradation  of  wetlands; 

(7)  Restore  and  preserve  the  natural 
and  beneficial  values  served  by 
floodplains; 

(8)  Preserve  and  enhance  the  natural 
values  of  wetlands; 

(9)  Involve  the  public  throughout  the 
floodplain  management  and  wetlands 
protection  decision-making  process; 

(10)  Adhere  to  the  objectives  of  the 
Unified  National  Program  for  Floodplain 
Management;  and 

(11)  Improve  and  coordinate  the 
Agency’s  plans,  programs,  functions  and 
resources  so  that  the  Nation  may  attain 
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the  widest  range  af  beneficial  uses  of 
the  environment  without  degradation  or 
risk  to  health  and  safety. 

§  9.3  Authority. 

The  authority  for  these  regulations  is 

(a)  Executive  Order  11988,  May  24, 1977, 
which  replaced  Executive  Order  11296, 
August  10, 1966,  (b)  Executive  Order 
11990,  May  24, 1977,  (c)  Reorganization 
Plan  No.  3  of  1978  (43  FR  41943);  and  (d) 
Executive  Order  12127,  April  1, 1979  (44 
FR  1936).  E.0. 11988  was  issued  in 
furtherance  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (Pub. 
L  90-488);  the  Flood  Disaster  Protection 
Act  of  1973,  as  amended  (Pub.  L.  92-234); 
and  the  National  Environmental  Policy 
Act  of  1969  (NEPA)  (Pub.  L.  91-190). 
Section  2(d)  of  Executive  Order  11988 
requires  issuance  of  new  or  amended 
regulations  and  procedures  to  satisfy  its 
substantive  and  procedural  provisions. 
E.0. 11930  was  issued  in  furtherance  of 
NEPA,  and  at  section  6  required 
issuance  of  new  or  amended  regulations 
and  procedures  to  satisfy  its  substantive 
and  procedural  provisions. 

§  9.4  Definitions. 

The  following  definitions  shall  apply 
throughout  this  regulation. 

Action  means  any  action  or  activity 
including:  (a)  acquiring,  managing  and 
disposing  of  federal  lands  and  facilities; 

(b)  providing  federally  undertaken, 
financed  or  assisted  construction  and 
improvements;  and  (c)  conducting 
federal  activities  and  programs  affecting 
land  use,  including,  but  not  limited  to, 
water  and  related  land  resources, 
planning,  regulating  and  licensing 
activities. 

Actions  Affecting  or  Affected  by 
Floodplains  or  Wetlands  means  actions 
which  have  the  potential  to  result  in  the 
long-  or  short-term  impacts  associated 
with  (a)  the  occupancy  or  modification 
of  floodplains,  and  the  direct  or  indirect 
support  of  floodplain  development,  or 
(b)  the  destruction  and  modification  of 
wetlands  and  the  direct  or  indirect 
support  of  new  construction  in 
wetlands. 

Agency  means  the  Federal  Emergency 
Management  Agency  (FEMA). 

Agency  Assistance  means  grants  for 
projects  or  planning  activities,  loans, 
and  all  other  forms  of  financial  or 
technical  assistance  provided  by  the 
Agency. 

Associate  Director  means  the  head  of 
any  Office  or  Administration  of  the 
Federal  Emergency  Management 
Agency,  who  has  programmatic 
responsibility  for  a  particular  action. 

Base  Flood  means  the  flood  which  has 
a  one  percent  chance  of  being  equalled 
or  exceeded  in  any  given  year  (also 


known  as  a  100-year  flood).  This  term  is 
used  in  the  National  Flood  Insurance 
Program  (NFIP)  to  indicate  the  minimum 
level  of  flooding  to  be  used  by  a 
community  in  its  floodplain  management 
regulations. 

Base  Floodplain  means  the  100-year 
floodplain  (one  percent  chance 
floodplain). 

Coastal  High  Hazard  Area  means  the 
areas  subject  to  high  velocity  waters 
including  but  not  limited  to  hurricane 
wave  wash  or  tsunamis.  On  a  Flood 
Insurance  Rate  Map  (FIRM),  this 
appears  as  zone  Vl-30. 

Critical  Action  means  an  action  for 
which  even  a  slight  chance  of  flooding  is 
too  great.  The  minimum  floodplain  of 
concern  for  critical  actions  is  the  500- 
year  floodplain,  i.e.,  critical  action 
floodplain.  Critical  actions  include,  but 
are  not  limited  to,  those  which  create  or 
extend  the  useful  life  of  structures  or 
facilities: 

(a)  such  as  those  which  produce,  use 
or  store  highly  volatile,  flammable, 
explosive,  toxic  or  water-reactive 
materials; 

(b)  such  as  hospitals  and  nursing 
homes,  and  housing  for  the  elderly, 
which  are  likely  to  contain  occupants 
who  may  not  be  sufficiently  mobile  to 
avoid  the  loss  of  life  or  injury  during 
flood  and  storm  events; 

(c)  such  as  emergency  operation 
centers,  or  data  storage  centers  which 
contain  records  or  services  that  may 
become  lost  or  inoperative  during  flood 
and  storm  events;  and 

(d)  such  as  generating  plants,  and 
other  principal  points  of  utility  lines. 

Direct  Impacts  means  changes  in 
floodplain  or  wetland  values  and 
functions  and  changes  in  the  risk  to  lives 
and  property  caused  or  induced  by  an 
action  or  related  activity.  Impacts  are 
caused  whenever  these  natural  values 
and  functions  are  affected  as  a  direct 
result  of  an  action.  An  action  which 
would  result  in  the  discharge  of  polluted 
storm  waters  into  a  floodplain  or 
wetland,  for  example,  would  directly 
affect  their  natural  values  and  functions. 
Construction-related  activities,  such  as 
dredging  and  filling  operations  within 
the  floodplain  or  a  wetland  would  be 
another  example  of  impacts  caused  by 
an  action. 

Director  means  the  Director  of  the 
Federal  Emergency  Management 
Agency  (FEMA). 

Emergency  Actions  means  emergency 
work  essential  to  save  lives  and  protect 
property  and  public  health  and  safety 
performed  under  sections  305  and  306  of 
the  Disaster  Relief  Act  of  1974  (42  U.S.C. 
5145  and  5146).  See  44  CFR  205,  subpart 
E. 


Enhance  means  to  increase,  heighten, 
or  improve  the  natural  and  beneficial 
values  associated  with  wetlands. 

Facility  means  any  man-made  or  man- 
placed  item  other  than  a  structure. 

FEMA  means  the  Federal  Emergency 
Management  Agency. 

F1A  means  the  Federal  Insurance 
Administration. 

Five  Hundred  Year  Floodplain  (the 
500-year  floodplain  or  0.2  percent 
change  floodplain)  means  that  area, 
including  the  base  floodplain,  which  is 
subject  to  inundation  from  a  flood 
having  a  0.2  percent  chance  of  being 
equalled  or  exceeded  in  any  given  year. 

Flood  or  flooding  means  a  general  and 
temporary  condition  of  partial  or 
complete  inundation  of  normally  dry 
land  areas  from  the  overflow  of  inland 
and/or  tidal  waters,  and/or  the  unusual 
and  rapid  accumulation  or  runoff  of 
surface  waters  from  any  source. 

Flood  Fringe  means  that  portion  of  the 
floodplain  outside  of  the  floodway 
(often  referred  to  as  “floodway  fringe”). 

Floodplain  means  the  lowland  and 
relatively  flat  areas  adjoining  inland  and 
coastal  waters  including,  at  a  minimum, 
that  area  subject  to  a  one  percent  or 
greater  chance  of  flooding  in  any  given 
year.  Wherever  in  this  regulation  the 
term  "floodplain”  is  used,  if  a  critical 
action  is  involved,  “floodplain”  shall 
mean  the  area  subject  to  inundation 
from  a  flood  having  a  0.2  percent  chance 
of  occurring  in  any  given  year  (500-year 
floodplain).  “Floodplain”  does  not 
include  areas  subject  only  to  mudflow 
until  FIA  adopts  maps  identifying  “M” 
Zones. 

Floodproofing  means  the  modification 
of  individual  structures  and  facilities, 
their  sites,  and  their  contents  to  protect 
against  structural  failure,  to  keep  water 
out,  or  to  reduce  effects  of  water  entry. 

Floodway  means  that  portion  of  the 
floodplain  which  is  effective  in  carrying 
flow,  within  which  this  carrying 
capacity  must  be  preserved  and  where 
the  flood  hazard  is  generally  highest, 
i.e.,  where  water  depths  and  velocities 
are  the  greatest.  It  is  that  area  which 
provides  for  the  discharge  of  theT>ase 
flood  so  the  cumulative  increase  in 
water  surface  elevation  is  no  more  than 
one  foot. 

Flood  Hazard  Boundary  Map  (FHBM) 
means  an  offical  map  of  a  community, 
issued  by  the  Director,  where  the 
boundaries  of  the  flood,  mudslide  (i.e., 
mudflow)  and  related  erosion  areas 
having  special  hazards  have  been 
designated  as  Zone  A,  M,  or  E. 

Flood  Insurance  Rate  Map  (FIRM) 
means  an  official  map  of  a  community 
on  which  the  Director  has  delineated 
both  the  special  hazard  areas  and  the 
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risk  premium  zones  applicable  to  the 
community. 

Flood  Insurance  Study  (FIS)  means  an 
examination,  evaluation  and 
determination  of  flood  hazards  and,  if 
appropriate,  corresponding  water 
surface  elevations  or  an  examination, 
evaluation  and  determination  of 
mudslide  (i.e.,  mudflow)  and/or  flood- 
related  erosion  hazards. 

Functionally  Dependent  Use  means  a 
use  which  cannot  perform  its  intended 
purpose  unless  it  is  located  or  carried 
out  in  close  proximity  to  water,  (e.g., 
bridges,  and  piers). 

Indirect  Impacts  means  an  indirect 
result  of  an  action  whenever  the  action 
induces  or  makes  possible  related 
activities  which  effect  the  natural  values 
and  functions  of  floodplains  or  wetlands 
or  the  risk  to  lives  and  property.  Such 
impacts  occur  whenever  these  values 
and  functions  are  potentially  affected, 
either  in  the  short-  or  long-term,  as  a 
result  of  undertaking  an  action. 

Minimize  means  to  reduce  to  the 
smallest  amount  or  degree  possible. 

Mitigation  means  all  steps  necessary 
to  minimize  the  potentially  adverse 
effects  of  the  proposed  action,  and  to 
restore  and  preserve  the  natural  and 
beneficial  floodplain  values  and  to 
preserve  and  enhance  natural  values  of 
wetlands. 

Natural  Values  of  Floodplains  and 
Wetlands  means  the  qualities  of  or 
functions  served  by  floodplains  and 
wetlands  which  include  but  are  not 
limited  to:  (a)  water  resource  values 
(natural  moderation  of  floods,  water 
quality  maintenance,  groundwater 
recharge);  (b)  living  resource  values 
(fish,  wildlife,  plant  resources  and 
habitats);  (c)  cultural  resource  values 
(open  space,  natural  beauty,  scientific 
study,  outdoor  education,  archeological 
and  historic  sites,  recreation);  and  (d) 
cultivated  resource  values  (agriculture, 
aquaculture,  forestry). 

New  Construction  means  the 
construction  of  a  new  structure 
(including  the  placement  of  a  mobile 
home)  or  facility  or  the  replacement  of  a 
structure  or  facility  which  has  been 
totally  destroyed. 

New  Construction  in  Wetlands 
includes  draining,  dredging, 
channelizing,  filling,  diking,  impounding, 
and  related  activities  and  any  structures 
or  facilities  begun  or  authorized  after 
the  effective  dates  of  the  Orders,  May 
24. 1977. 

Orders  means  Executive  Orders 
11988,  Floodplain  Management,  and 
11990,  Protection  of  Wetlands. 

Practicable  means  capable  of  being 
done  within  existing  constraints.  The 
test  of  what  is  practicable  depends  upon 
the  situation  and  includes  consideration 


of  all  pertinent  factors,  such  as 
environment,  cost  and  technology. 

Preserve  means  to  prevent  alterations 
to  natural  conditions  and  to  maintain 
the  values  and  functions  which  operate 
the  floodplains  or  wetlands  in  their 
natural  states. 

Regional  Director  means  the  Regional 
Director  of  the  Federal  Emergency 
Management  Agency  for  the  Region  in 
which  FEMA  is  acting  or  the  Disaster 
Recovery  Manager  when  one  is 
designated. 

Regulatory  Floodway  means  the  area 
regulated  by  federal,  State  or  local 
requirements  to  provide  for  the 
discharge  of  the  base  flood  so  the 
cumulative  increase  in  water  surface 
elevation  is  no  more  than  a  designated 
amount  (not  to  exceed  one  foot  as  set  by 
the  National  Flood  Insurance  Program). 

Restore  means  to  reestablish  a  setting 
or  environment  in  which  the  natural 
functions  of  the  floodplain  can  again 
operate. 

Structures  means  walled  or  roofed 
buildings,  including  mobile  homes  and 
gas  or  liquid  storage  tanks. 

Substantial  Improvement  means  any 
repair,  reconstruction  or  other 
improvement  of  a  structure  or  facility, 
which  has  been  damaged  in  excess  of, 
or  the  cost  of  which  equals  or  exceeds, 
50%  of  the  market  value  of  the  structure 
or  replacement  cost  of  the  facility 
(including  all  "public  facilities"  as 
defined  in  the  Disaster  Relief  Act  of 
1974)  (a)  before  the  repair  or 
improvement  is  started,  or  (b)  if  the 
structure  or  facility  has  been  damaged 
and  is  proposed  to  be  restored,  before 
the  damage  occurred.  If  a  facility  is  an 
essential  link  in  a  larger  system,  the 
percentage  of  damage  will  be  based  on 
the  relative  cost  of  repairing  the 
damaged  facility  to  the  replacement  cost 
of  the  portion  of  the  system  which  is 
operationally  dependent  on  the  facility. 
The  term  “substantial  improvement” 
does  not  include  any  alteration  of  a 
structure  or  facility  listed  on  the 
National  Register  of  Historic  Places  or  a 
State  Inventory  of  Historic  Places. 

Support  means  to  encourage,  allow, 
serve  or  otherwise  facilitate  floodplain 
or  wetland  development.  Direct  support 
results  from  actions  within  a  floodplain 
or  wetland,  and  indirect  support  results 
from  actions  outside  of  floodplains  or 
wetlands. 

Wetlands  means  those  areas  which 
are  inundated  or  saturated  by  surface  or 
ground  water  with  a  frequency  sufficient 
to  support,  or  that  under  normal 
hydrologic  conditions  does  or  would 
support,  a  prevalence  of  vegetation  or 
aquatic  life  typically  adapted  for  life  in 
saturated  or  seasonally  saturated  soil 
conditions.  Examples  of  wetlands 


include,  but  are  not  limited  to,  swamps, 
fresh  and  salt  water  marshes,  estuaries, 
bogs,  beaches,  wet  meadows,  sloughs, 
potholes,  mud  flats,  river  overflows  and 
other  similar  areas.  This  definition 
includes  those  wetlands  areas  separated 
from  their  natural  supply  of  water  as  a 
result  of  activities  such  as  the 
construction  of  structural  flood 
protection  methods  or  solid-fill  road 
beds  and  activities  such  as  mineral 
extraction  and  navigation 
improvements.  This  definition  is 
intended  to  be  consistent  with  the 
definition  utilized  by  the  U.S.  Fish  and 
Wildlife  Service  in  the  publication 
entitled  Classification  of  Wetlands  and 
Deep  Water  Habitats  of  the  United 
States  (Cowardin,  et  al.,  1977). 

§  9.5  Scope. 

(a)  Applicability.  (1)  These  regulations 
apply  to  all  Agency  actions  which  have 
the  potential  to  affect  floodplains  or 
wetlands  or  their  occupants,  or  which 
are  subject  to  potential  harm  by  location 
in  floodplains  or  wetlands. 

(2)  The  basic  test  of  the  potential  of  an 
action  to  affect  floodplains  or  wetlands 
is  the  action’s  potential  (both  by  itself 
and  when  viewed  cumulatively  with 
other  proposed  actions)  to  result  in  the 
long-  or  short-term  adverse  impacts 
associated  with: 

(i)  The  occupancy  or  modification  of 
floodplains,  and  the  direct  and  indirect 
support  of  floodplain  development;  or 

(ii)  The  destruction  or  modification  of 
wetlands  and  the  direct  or  indirect 
support  of  new  construction  in 
wetlands. 

(3)  This  regulation  applies  to  actions 
that  were,  on  the  effective  date  of  the 
Orders  (May  24, 1977),  ongoing,  in  the 
planning  and/or  development  stages,  or 
undergoing  implementation,  and  are 
incomplete  as  of  the  effective  date  of 
these  regulations.  The  regulation  also 
applies  to  proposed  (new)  actions.  The 
Agency  shall: 

(i)  Determine  the  applicable 
provisions  of  the  Orders  by  analyzing 
whether  the  action  in  question  has 
progressed  beyond  critical  stages  in  the 
floodplain  management  and  wetlands 
protection  decision-making  process,  as 
set  out  below  in  §  9.0.  This 
determination  need  only  be  made  at  the 
time  that  followup  actions  are  being 
taken  to  complete  or  implement  the 
action  in  question;  and 

(ii)  Apply  the  provisions  of  the  Orders 
and  of  this  regulation  to  all  such  actions 
to  the  fullest  extent  practicable. 

(b)  Limited  exemption  of  ongoing 
actions  involving  wetlands  located 
outside  the  floodplains.  (1)  Executive 
Order  11990,  Protection  of  Wetlands, 
contains  a  limited  exemption  not  found 
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in  Executive  Order  11988,  Floodplain 
Management.  Therefore,  this  exemption 
applies  only  to  actions  affecting 
wetlands  which  are  located  outside  the 
floodplains,  and  which  have  no 
potential  to  result  in  harm  to  or  within 
floodplains  or  to  support  floodplain 
development. 

(2)  The  following  proposed  actions 
that  impact  wetlands  located  outside  of 
floodplains  are  exempt  from  this 
regulation: 

(i)  Agency-assisted  or  permitted 
projects  which  were  under  construction 
before  May  24, 1977;  and  (ii)  projects  for 
which  the  Agency  has  proposed  a  draft 
of  a  final  environmental  impact 
statement  (EIS)  which  adequately 
analyzes  the  action  and  which  was  filed 
before  October  1, 1977.  Proposed  actions 
that  impact  wetlands  outside  of 
floodplains  are  not  exempt  if  the  EIS: 

(A)  Only  generally  covers  the 
proposed  action; 

(B)  Is  devoted  largely  to  related 
activities;  or 

(C)  Treats  the  project  area  or  program 
without  an  adequate  and  specific 
analysis  of  the  floodplain  and  wetland 
implications  of  the  proposed  action. 

(c)  Decision-making  involving  certain 
categories  of  actions.  The  provisions  set 
forth  in  this  regulation  are  not 
applicable  to  the  actions  enumerated 
below  except  that  the  Regional  Directors 
shall  comply  with  the  spirit  of  the 
Orders  to  the  extent  practicable.  For  any 
action  which  is  excluded  from  the 
actions  enumerated  below,  the  full  8- 
step  process  applies  (See  §  9.6)  except 
as  indicated  at  paragraphs  (d)  and  (f)  of 
this  section.  The  provisions  of  these 
regulations  do  not  apply  to  the  following 
(all  references  are  to  the  Disaster  Relief 
Act  of  1974,  Pub.  L.  93-208,  as  amended): 

(1)  Assistance  provided  for  emergency 
work  essential  to  save  lives  and  protect 
property  and  public  health  and  safety 
performed  pursuant  to  sections  305  and 
306; 

(2)  Emergency  Support  Teams  (sec. 
304); 

(3)  Unemployment  Assistance  (sec. 
407); 

(4)  Emergency  Communications  (sec. 
415); 

(5)  Emergency  Public  Transportation 
(sec.  416); 

(6)  Fire  Suppression  Assistance  (sec. 
417); 

(7)  Community  Disaster  Loans  (sec. 
414),'  except  to  the  extent  that  the 
proceeds  of  the  loan  will  be  used  for 
repair  of  facilities  or  structures  or  for 
construction  of  additional  facilities  or 
structures; 

(8)  The  following  Individual  and 
Family  Grant  Program  (sec.  408)  actions: 


(i)  Housing  needs  or  expenses,  except 
for  restoring,  repairing  or  building 
private  bridges,  purchase  of  mobile 
homes  and  provision  of  structures  as 
minimum  protective  measures; 

(ii)  Personal  property  needs  or 
expenses; 

(iii)  Transportation  expenses; 

(iv)  Medical/dental  expenses; 

(v)  Funeral  expenses; 

(vi)  Limited  home  repairs; 

(vii)  Flood  insurance  premium; 

(viii)  Cost  estimates; 

(ix)  Food  expenses;  and 

(x)  Temporary  rental 
accommodations. 

(9)  Mortgage  and  rental  assistance 
under  sec.  404(b); 

(10)  Debris  removal  (sec.  403),  except 
those  grants  involving  non-emergency 
disposal  of  debris  within  a  floodplain  or 
wetland; 

(11)  Minimal  home  repairs  (sec. 

404(c)); 

(12)  Repairs,  under  section  402,  of  less 
than  $5,000  to  damaged  structures  or 
facilities  except  for: 

(i)  actions  in  a  floodway  or  coastal 
high  hazard  area;  and 

(ii)  new  or  substantially  improved 
structures  or  facilities. 

(d)  For  each  action  enumerated  below, 
the  Regional  Director  shall  apply  steps 
1,  2,  4,  5,  and  8  of  the  decision-making 
process  (§§  9.7,  9.8,  9.10  and  9.11,  see 
§  9.6).  Steps  3  and  6  (§  9.9)  shall  be 
carried  out  except  that  alternative  sites 
outside  the  floodplain  or  wetland  need 
not  be  considered.  After  assessing 
impacts  of  the  proposed  action  on  the 
floodplain  or  wetlands,  and  of  the  site 
on  the  proposed  action,  alternative 
actions  to  the  proposed  action,  if  any, 
and  the  “no  action’’  alternative  shall  be 
considered.  The  Regional  Director  may 
also  require  certain  other  portions  of  the 
decision-making  process  to  be  carried 
out  for  individual  actions  as  is  deemed 
necessary.  For  any  action  which  is 
excluded  from  the  actions  listed  below, 
except  as  indicated  in  paragraphs  (c) 
and  (f)  of  this  section,  the  full  8-step 
process  applies  (see  §  9.6).  The 
references  are  to  the  Disaster  Relief  Act 
of  1974,  Pub.  L.  93-288,  as  amended. 

(1)  Actions  performed  under  the 
Individual  and  Family  Grant  Program 
(sec.  408)  for  restoring  or  repairing  a 
private  bridge,  except  where  two  or 
more  individuals  or  families  are 
authorized  to  pool  their  grants  for  this 
purpose. 

(2)  Small  project  grants  (sec.  419), 
except  to  the  extent  that  federal  funding 
involved  is  used  for  construction  of  new 
facilities  or  structures. 

(3)  Replacement  of  building  contents, 
materials  and  equipment,  (secs.  402  and 
419). 


(4)  Repairs  under  section  402  to 
damaged  facilities  or  structures,  except 
any  such  action  for  which  one  or  more 
of  the  following  is  applicable: 

(i)  FEMA  estimated  cost  of  repairs  is 
more  than  50%  of  the  estimated 
reconstruction  cost  of  the  entire  facility 
or  structure,  or  is  more  than  $100,000,  or 

(ii)  The  action  is  located  in  a 
floodway  or  coastal  high  hazard  area,  or 

(iii)  The  facility  or  structure  is  one 
which  has  previously  sustained 
structural  damage  from  flooding  due  to  a 
major  disaster  or  emergency  or  on 
which  a  flood  insurance  claim  has  bee? 
paid,  or 

(iv)  The  action  is  a  critical  action. 

(e)  Other  categories  of  actions.  Based 
upon  the  completion  of  the  8-step 
decision-making  process  (§  9.6),  the 
Director  may  find  that  a  specific 
category  of  actions  either:  offers  no 
potential  for  carrying  out  the  purposes 
of  the  Orders  and  shall  be  treated  as 
those  actions  listed  in  $  9.5(c),  or  has  no 
practicable  alternative  sites  and  shall  be 
treated  as  those  actions  listed  in 

§  9.5(d).  This  finding  will  be  made  in 
consultation  with  the  Water  Resources 
Council,  the  Federal  Insurance 
Administration  and  the  Council  on 
Environmental  Quality  as  provided  in 
section  2(d)  of  E.0. 11988.  Public  notice 
of  each  of  these  determinations  shall 
include  publication  in  the  Federal 
Register,  and  a  30  day  comment  period. 

(f)  The  National  Flood  Insurance 
Program  (NFIPJ. 

(1)  Most  of  what  is  done  by  FIA  in 
adminstering  the  National  Flood 
Insurance  Program  is  performed  on  a 
program- wide  basis.  For  all  regulations, 
procedures  or  other  issuances  making  or 
amending  program  policy,  FIA  shall 
apply  the  8-step  decision-making 
process  to  that  program-wide  action. 

The  action  to  which  the  8-step  process 
must  be  applied  is  the  establishment  of 
programmatic  standards  or  criteria,  not 
the  application  of  programmatic 
standards  or  criteria  to  specific 
situations.  Thus,  for  example,  FIA  would 
apply  the  8-step  process  to  a 
programmatic  determination  of 
categories  of  structures  to  be  insured, 
but  not  to  whether  to  insure  each 
individual  structure.  The  two  prime 
examples  of  where  FIA  does  take  site 
specific  actions  which  would  require 
individual  application  of  the  8-step 
process  are  property  acquisition  under 
section  1362  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended,  and 
the  issuance  of  an  exception  to  a 
community  under  44  C.F.R.  §  60.6(b). 
(See  also  §  9.9(e)(6)  and  §  9.11(e).) 

(2)  The  provisions  set  forth  in  this 
regulation  are  not  applicable  to  the 
actions  enumerated  below  except  that 
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the  Federal  Insurance  Administrator 
shall  comply  with  the  spirit  of  the 
Orders  to  the  extent  practicable: 

(i)  The  issuance  of  individual  flood 
insurance  policies  and  policy 
interpretations: 

(ii)  The  adjustment  of  claims  made 
unddr  the  Standard  Flood  Insurance 
Policy; 

(iii)  The  hiring  of  independent  • 
contactors  to  assist  in  the 
implementation  of  the  National  Flood 
Insurance  Program: 

(iv)  The  issuance  of  individual  flood 
insurance  maps,  Map  Information 
Facility  map  determinations  and  map 
amendments;  and 

(v)  The  conferring  of  eligibility  for 
emergency  or  regular  program  (NFIP) 
benefits  upon  communities. 

§  9.6  Decision-making  process. 

(a)  Purpose.  The  purpose  of  this 
section  is  to  set  out  the  floodplain 
management  and  wetlands  protection 
decision-making  process  to  be  followed 
by  the  Agency  in  applying  the  Orders  to 
its  actions.  While  the  decision-making 
process  was  initially  designed  to 
address  the  floodplain  Order’s 
requirements,  the  process  will  also 
satisfy  the  wetlands  Order’s  provisions 
due  to  the  close  similarity  of  the  two 
directives.  The  numbering  of  Steps  1 
through  8  does  not  firmly  require  that 
the  steps  be  followed  sequentially.  As 
information  is  gathered  throughout  the 
decision-making  process  and  as 
additional  information  is  needed, 
reevaluation  of  lower  numbered  steps 
may  be  necessary. 

(b)  Except  as  otherwise  provided  in 

§  9.5  (c),  (d)  and  (f),  when  proposing  an 
action,  the  Agency  shall  apply  the  8-step 
decision-making  process.  FEMA  shall: 

Step  1.  Determine  whether  the 
proposed  action  is  located  in  a  wetland 
and/or  the  100-year  floodplain  (500-year 
floodplain  for  critical  actions);  and 
whether  it  has  the  potential  to  affect  or 
be  affected  by  a  floodplain  or  wetland 
(see  §  9.7); 

Step  2.  Notify  the  public  at  the  earliest 
possible  time  of  the  intent  to  carry  out 
an  action  in  a  floodplain  or  wetland,  and 
involve  the  affected  and  interested 
public  in  the  decision-making  process 
(see  |  9.8); 

Step  3.  Identify  and  evaluate 
practicable  alternatives  to  locating  the 
proposed  action  in  a  floodplain  or 
wetland  (including  alternative  sites, 
actions  and  the  “no  action”  option)  (see 
§  9.9).  If  a  practicable  alternative  exists 
outside  the  floodplain  or  wetland  FEMA 
must  locate  the  action  at  the  alternative 
site. 

Step  4.  Identify  the  potential  direct 
and  indirect  impacts  associated  with  the 


occupancy  or  modification  of 
floodplains  and  wetlands  and  the 
potential  direct  and  indirect  support  of 
floodplain  and  wetland  development 
that  could  result  from  the  proposed 
action  (see  I  9.10); 

Step  5.  Minimize  the  potential  adverse 
impacts  and  support  to  or  within 
floodplains  and  wetlands  to  be 
identified  under  Step  4,  restore  and 
preserve  the  natural  and  beneficial 
values  served  by  floodplains,  and 
preserve  and  enhance  the  natural  and 
beneficial  values  served  by  wetlands 
(see  §  9.11); 

Step  6.  Reevaluate  the  proposed 
action  to  determine  first,  if  it  is  still 
practicable  in  light  of  its  exposure  to 
flood  hazards,  the  extent  to  which  it  will 
aggravate  the  hazards  to  others,  and  its 
potential  to  disrupt  floodplain  and 
wetland  values  and  second,  if 
alternatives  preliminarily  rejected  at 
Step  3  are  practicable  in  light  of  the 
information  gained  in  Steps  4  and  5. 
FEMA  shall  not  act  in  a  floodplain  or 
wetland  unless  it  is  the  only  practicable 
location  (see  §  9.9); 

Step  7.  Prepare  and  provide  the  public 
with  a  finding  and  public  explanation  of 
any  final  decision  that  the  floodplain  or 
wetland  is  the  only  practicable 
alternative  (see  §  9.12);  and 

Step  8.  Review  the  implementation 
and  post-implementation  phases  of  the 
proposed  action  to  ensure  that  the 
requirements  stated  in  §  9.11  are  fully 
implemented.  Oversight  responsibility 
shall  be  integrated  into  existing 
processes. 

§  9.7  Determination  of  proposed  action’s 
location. 

(a)  The  purpose  of  this  section  is  to 
establish  Agency  procedures  for 
determining  whether  any  action  as 
proposed  is  located  in  or  affects  (1)  the 
base  floodplain  (the  Agency  shall 
substitute  the  500-year  floodplain  for  the 
base  floodplain  where  the  action  being 
proposed  involves  a  critical  action),  or 
(2)  a  wetland. 

(b)  Information  needed.  The  Agency 
shall  obtain  enough  information  so  that 
it  can  fulfill  the  requirements  of  the 
Orders  to  (1)  avoid  floodplain  and 
wetland  locations  unless  they  are  the 
only  practicable  alternatives;  and  (2) 
minimize  harm  to  and  within  floodplains 
and  wetlands.  In  all  cases,  FEMA  shall 
determine  whether  the  proposed  action 
is  located  in  a  floodplain  or  wetland.  In 
the  absence  of  a  finding  to  the  contrary, 
FEMA  may  assume  that  a  proposed 
action  involving  a  facility  or  structure 
that  has  been  flooded  is  in  the 
floodplain.  Information  about  the  100- 
year  and  500-year  floods  and  location  of 
floodways  and  coastal  high  hazard 


areas  may  also  be  needed  to  comply 
with  these  regulations,  especially  §  9.11. 
The  following  additional  flooding 
characteristics  shall  be  identified  by  the 
Regional  Director  as  appropriate: 

(i)  Velocity  of  floodwaten 

(ii)  Rate  of  rise  of  floodwater; 

(iii)  Duration  of  flooding; 

(iv)  Available  warning  and  evacuation 
time  and  routes; 

(v)  Special  problems: 

(A)  Levees; 

(B)  Erosion; 

(C)  Subsidence; 

(D)  Sink  holes; 

(E)  Ice  jams; 

(F)  Debris  load; 

(G)  Pollutants; 

(H)  Wave  heights; 

(I)  Groundwater  flooding; 

(J)  Mudflow. 

(c)  Floodplain  determination.  (1)  In 
the  search  for  flood  hazard  information, 
FEMA  shall  follow  the  sequence  below: 

(1)  The  Regional  Director  shall  consult 
the  FIA  Flood  Insurance  Rate  Map 
(FIRM)  the  Flood  Hazard  Floodway 
Boundary  Map  (FHFBM)  and  the  Flood 
Insurance  Study  (FIS). 

(ii)  If  a  detailed  map  (FIRM  or 
FHFBM)  is  not  available,  the  Regional 
Director  shall  consult  an  FIA  Flood 
Hazard  Boundary  Map  (FHBM).  If  data 
on  flood  elevations,  floodways,  or 
coastal  high  hazard  areas  are  needed,  or 
if  the  map  does  not  delineate  the  flood 
hazard  boundaries  in  the  vicinity  of  the 
proposed  site,  the  Regional  Director 
shall  seek  the  necessary  detailed 
information  and  assistance  from  the 
sources  listed  below. 

Sources  of  Maps  and  Technical  Information 
Department  of  Agriculture:  Soil  Conservation 

Service 

Department  of  the  Army:  Corps  of  Engineers 
Department  of  Commerce:  National  Oceanic 

and  Atmospheric  Administration 
Federal  Insurance  Administration 
FEMA  Regional  Offices/Division  of 

Insurance  and  Hazard  Mitigation 
Department  of  the  Interior: 

Geological  Survey 

Bureau  of  Land  Management 

Bureau  of  Reclamation 
Tennessee  Valley  Authority 
Delaware  River  Basin  Commission 
Susquehanna  River  Basin  Commission 
States 

(iii)  If  the  sources  listed  do  not  have  or 
know  of  the  information  necessary  to 
comply  with  the  Orders’  requirements, 
the  Regional  Director  shall  seek  the  • 
services  of  a  federal  or  other  engineer 
experienced  in  this  type  of  work. 

(2)  If  a  decision  involves  an  area  or 
location  within  extensive  federal  or 
state  holdings  or  a  headwater  area,  and 
an  FIS,  FIRM,  FHFBM,  or  FHBM  is  not 
available,  the  Regional  Director  shall 
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seek  information  from  the  land 
administering  agency  before  information 
and/or  assistance  is  sought  from  the 
sources  listed  in  this  section.  If  none  of 
these  sources  has  information  or  can 
provide  assistance,  the  services  of  an 
experienced  federal  or  other  engineer 
shall  be  sought  as  described  above. 

(d)  Wetland  determination.  The 
following  sequence  shall  be  followed  by 
the  Agency  in  making  the  wetland 
determination. 

(1)  The  Agency  shall  consult  with  the 
U.S.  Fish  and  Wildlife  Service  (FWS)  for 
information  concerning  the  location, 
scale  and  type  of  wetlands  within  the 
area  which  could  be  affected  by  the 
proposed  action. 

(2)  If  the  FWS  does  not  have  adequate 
information  upon  which  to  base  the 
determination,  the  Agency  shall  consult 
wetland  inventories  maintained  by  the 
Army  Corps  of  Engineers,  the 
Environmental  Protection  Agency, 
various  states,  communities  and  others. 

(3)  If  state  or  other  sources  do  not 
have  adequate  information  upon  which 
to  base  the  determination,  the  Agency 
shall  carry  out  an  on-site  analysis 
performed  by  a  representative  of  the 
FWS  or  other  qualified  individual  for 
wetlands  characteristics  based  on  the 
performance  definition  of  what 
constitutes  a  wetland. 

(4)  If  an  action  is  in  a  wetland  but  not 
in  a  floodplain,  and  the  action  is  new 
construction,  the  provisions  of  this 
regulation  shall  apply.  Even  if  the  action 
is  not  in  a  wetland,  the  Regional 
Director  shall  determine  if  the  action 
has  the  potential  to  result  in  indirect 
impacts  on  wetlands.  If  so,  all  adverse 
impacts  shall  be  minimized.  For  actions 
which  are  in  a  wetland  and  the 
floodplain,  completion  of  the  decision¬ 
making  process  is  required.  (See  §  9.6.) 

In  such  a  case  the  wetland  will  be 
considered  as  one  of  the  natural  and 
beneficial  values  of  floodplain. 

§  9.8  Public  notice  requirements. 

(a)  Purpose.  The  purpose  of  this 
section  is  to  establish  the  initial  notice 
procedures  to  be  followed  when 
proposing  any  action  in  or  affecting 
floodplains  or  wetlands. 

(b)  General.  The  Agency  shall  provide 
adequate  information  to  enable  the 
public  to  have  impact  on  the  decision 
outcome  for  all  actions  having  potential 
to  affect,  adversely,  or  be  affected  by 
floodplains  or  wetlands  that  it  proposes. 
To  achieve  this  objective,  the  Agency 
shall: 

(1)  Provide  the  public  with  adequate 
information  and  opportunity  for  review 
and  comment  at  the  earliest  possible 
time  and  throughout  the  decision¬ 
making  process;  and  upon  completion  of 


this  process,  provide  the  public  with  an 
accounting  of  its  final  decisions  (see 
§  9.12);  and' 

(2)  Rely  on  its  environmental 
assessment  and  OMB  Circular  A-95 
processes,  to  the  extent  possible,  as 
vehicles  for  public  notice,  involvement 
and  explanation. 

(c)  Early  public  notice.  The  Agency 
shall  provide  opportunity  for  public 
involvement  in  the  decision-making 
process  through  the  provision  of  public 
notice  upon  determining  that  the 
proposed  action  can  be  expected  to 
affect  or  be  affected  by  floodplains  or 
wetlands.  Whenever  possible,  notice 
shall  precede  major  project  site 
identification  and  analysis  in  order  to 
preclude  the  foreclosure  of  options 
consistent  with  the  Orders. 

(1)  For  an  action  for  which  an 
environmental  impact  statement  is  being 
prepared,  the  Notice  of  Intent  to  File  an 
EIS  is  adequate  to  constitute  the  early 
public  notice,  if  it  includes  the 
information  required  under  paragraph 
(c)(5)  of  this  section. 

(2)  For  each  action  having  national 
significance  for  which  notice  is  being 
provided,  the  Agency  shall  use  the 
Federal  Register  as  the  minimum  means 
for  notice,  and  shall  provide  notice  by 
mail  to  national  organizations 
reasonably  expected  to  be  interested  in 
the  action.  The  additional  notices  listed 
in  paragraph  (c)(4)  of  this  section  shall 
be  used  in  accordance  with  the 
determination  made  under  paragraph 
(c)(3)  of  this  section. 

(3)  The  Agency  shall  base  its 
determination  of  appropriate  notices, 
adequate  comment  periods,  and  whether 
to  issue  cumulative  notices  (paragraphs 
(c)(4),  (c)(6)  arid  (c)(7)  of  this  section)  on 
factors  which  include,  but  are  not 
limited  to: 

(i)  Scale  of  the  action; 

(ii)  Potential  for  controversy; 

(iii)  Degree  of  public  need; 

(iv)  Number  of  affected  agencies  and 
individuals;  and 

(v)  Its  anticipated  potential  impact. 

(4)  For  each  action  having  primarily 
local  importance  for  which  notice  is 
being  provided,  notice  shall  be  made  in 
accordance  with  the  criteria  under 
paragraph(c}(3)  of  this  section,  and  shall 
entail  as  appropriate: 

(i)  Notice  to  State  and  areawide 
clearinghouses  pursuant  to  OMB 
Circular  A-95  (Revised). 

(ii)  Notice  to  Indian  tribes  when 
effects  may  occur  on  reservations. 

(iii)  Information  required  in  the 
affected  State’s  public  notice  procedures 
for  comparable  actions. 

(iv)  Publication  in  local  newspapers 
(in  papers  of  general  circulation  rather 
than  legal  papers). 


(v)  Notice  through  other  local  media. 

(vi)  Notice  to  potentially  interested 
community  organizations. 

(vii)  Publication  in  newsletters  that 
may  be  expected  to  reach  potentially 
interested  persons. 

(viii)  Direct  mailing  to  owners  and 
occupants  of  nearby  or  affected 
property. 

(ix)  Posting  of  notice  on  and  off  site  in 
the  area  where  the  action  is  to  be 
located. 

(x)  Holding  a  public  hearing. 

(5)  The  notice  shall  include: 

(i)  A  description  of  the  action,  its 
purpose  and  a  statement  of  the  intent  to 
carry  out  an  action  affecting  or  affected 
by  a  floodplain  or  wetland; 

(ii)  Based  on  the  factors  in  (c)(3), 
above,  a  map  of  the  area  or  other 
indentiflcation  of  the  floodplain  and/or 
wetland  areas  which  is  of  adequate 
scale  and  detail  so  that  the  location  is 
descemible;  instead  of  publication  of 
such  map,  FEMA  may  state  that  such 
map  is  available  for  public  inspection, 
including  the  location  at  which  such 
map  may  be  inspected  and  a  telephone 
number  to  call  for  information; 

(iii)  Based  on  the  factors  in  (c)(3), 
above,  a  description  of  the  type,  extent 
and  degree  of  hazard  involved  and  the 
floodplain  or  wetland  values  present; 
and 

(iv)  Identification  of  the  responsible 
official  or  organization  for  implementing 
the  proposed  action,  and  from  whom 
further  information  can  be  obtained. 

(6)  The  Agency  shall  provide  for  an 
adequate  comment  period. 

(7)  In  a  post-disaster  situation  in 
particular,  the  requirement  for  early 
public  notice  may  be  met  in  a 
cumulative  manner  based  on  the  factors 
set  out  in  paragraph  (c)(3)  of  this 
section.  Several  actions  may  be 
addressed  in  one  notice  or  series  of 
notices.  For  some  actions  involving 
limited  public  interest  a  single  notice  in 
a  local  newspaper  or  letter  to  interested 
parties  may  suffice. 

(d)  Continuing  public  notice.  The 
Agency  shall  keep  the  public  informed 
of  the  progress  of  the  decision-making 
process  through  additional  public 
notices  at  key  points  in  the  process.  The 
preliminary  information  provided  under 
paragraph  (c)(5)  of  this  section  shall  be 
augmented  by  the  findings  of  the 
adverse  effects  of  the  proposed  actions 
and  steps  necessary  to  mitigate  them. 
This  responsibility  shall  be  performed 
for  actions  requiring  the  preparation  of 
an  EIS,  and  all  other  actions  having  the 
potential  for  major  adverse  impacts,  or 
the  potential  for  harm  to  the  health  and 
safety  of  the  general  public. 
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§  9.9  Analysis  and  reevaluation  of 
practicable  alternatives. 

(a)  Purpose.  (1)  The  purpose  of  this 
section  is  to  expand  upon  the  directives 
set  out  in  §  9.6,  above,  in  order  to  clarify 
and  emphasize  the  Orders’  key 
requirements  to  avoid  floodplains  and 
wetlands  unless  there  is  no  practicable 
alternative. 

(2)  Step  3  is  a  preliminary 
determination  as  to  whether  the 
floodplain  is  the  only  practicable 
location  for  the  action.  It  is  a 
preliminary  determination  because  it 
comes  early  in  the  decision-making 
process  when  the  Agency  has  a  limited 
amount  of  information.  If  it  is  clear  that 
there  is  a  practicable  alternative,  or  the 
floodplain  or  wetland  is  itself  not  a 
practicable  location,  FEMA  shall  then 
act  on  that  basis.  Provided  that  the 
location  outside  the  floodplain  or 
wetland  does  not  indirectly  impact 
floodplains  or  wetlands  or  support 
development  therein  (see  §  9.10),  the 
remaining  analysis  set  out  by  this 
regulation  is  not  required.  If  such 
location  does  indirectly  impact 
floodplains  or  wetlands  or  support 
development  therein,  the  remaining 
analysis  set  out  by  this  regulation  is 
required.  If  the  preliminary 
determination  is  to  act  in  the  floodplain, 
FEMA  shall  gather  the  additional 
information  required  under  Steps  4  and 
5  and  then  reevaluate  all  the  data  to 
determine  if  the  floodplain  or  wetland  is 
the  only  practicable  alternative. 

(b)  Analysis  of  practicable 
alternatives.  The  Agency  shall  identify 
and  evaluate  practicable  alternatives  to 
carrying  out  a  proposed  action  in 
floodplains  or  wetlands,  including: 

(1)  Alternative  sites  outside  the 
floodplain  or  wetland; 

(2)  Alternative  actions  which  serve 
essentially  the  same  purpose  as  the 
proposed  action,  but  which  have  less 
potential  to  affect  or  be  affected  by  the 
floodplain  or  wetlands;  and 

(3)  No  action.  The  floodplain  and 
wetland  site  itself  must  be  a  practicable 
location  in  light  of  the  factors  set  out  in 
this  section. 

(c)  The  Agency  shall  analyze  the 
following  factors  in  determining  the 
practicability  of  the  alternatives  set  out 
in  paragraph  (b),  above: 

(1)  Natural  environment  (topography, 
habitat,  hazards,  etc.); 

(2)  Social  concerns  (aesthetics, 
historical  and  cultural  values,  land 
patterns,  etc.); 

(3)  Economic  aspects  (costs  of  space, 
construction,  services,  and  relocation); 
and 

(4)  Legal  constraints  (deeds,  leases, 
etc.). 


(d)  Action  following  the  analysis  of 
practicable  alternatives. 

(1)  The  Agency  shall  not  locate  the 
proposed  action  in  the  floodplain  or  in  a 
wetland  if  a  practicable  alternative 
exists  outside  the  floodplain  or  wetland. 

(2)  For  critical  actions,  the  Agency 
shall  not  locate  the  proposed  action  in 
the  500-year  floodplain  if  a  practicable 
alternative  exists  outside  the  500-year 
floodplain. 

(3)  Even  if  no  practicable  alternative 
exists  outside  the  floodplain  or  wetland, 
in  order  to  carry  out  the  action  the 
floodplain  or  wetland  must  itself  be  a 
practicable  location  in  light  of  the 
review  required  in  this  section. 

(e)  Reevaluation  of  alternatives.  Upon 
determination  of  the  impact  of  the 
proposed  action  to  or  within  the 
floodplain  or  wetland  and  of  what 
measures  are  necessary  to  comply  with 
the  requirement  to  minimize  harm  to  and 
within  floodplains  and  wetlands  (§  9.11), 
FEMA  shall: 

(1)  Determine  whether 

(1)  The  action  is  still  practicable  at  a 
floodplain  or  wetland  site  in  light  of  the 
exposure  to  flood  risk  and  the  ensuing 
disruption  of  natural  values; 

(ii)  The  floodplain  or  wetland  site  is 
the  only  practicable  alternative; 

(iii)  There  is  a  potential  for  limiting 
the  action  to  increase  the  practicability 
of  previously  rejected  non-floodplain  or 
wetland  sites  and  alternative  actions; 
and 

(iv)  Minimization  of  harm  to  or  within 
the  floodplain  can  be  achieved  using  all 
practicable  means. 

(2)  Take  no  action  in  a  floodplain 
unless  the  importance  of  the  floodplain 
site  clearly  outweighs  the  requirement  of 
E.0. 11988  to: 

(i)  Avoid  direct  or  indirect  support  of 
floodplain  development; 

(ii)  Reduce  the  risk  of  flood  loss; 

(iii)  Minimize  the  impact  of  floods  on 
human  safety,  health  and  welfare;  and 

(iv)  Restore  and  preserve  floodplain 
values. 

(3)  Take  no  action  in  a  wetland  unless 
the  importance  of  the  wetland  site 
dearly  outweighs  the  requirements  of 
E.0. 11990  to: 

(i)  Avoid  the  destruction  or 
modification  of  the  wetlands; 

(ii)  Avoid  direct  or  indirect  support  of 
new  construction  in  wetlands; 

(iii)  Minimize  the  destruction,  loss  or 
degradation  of  wetlands;  and 

(iv)  Preserve  and  enhance  the  natural 
and  beneficial  values  of  wetlands. 

(4)  In  carrying  out  this  balancing 
process,  give  the  factors  in  paragraphs 
(e)(2)  and  (3),  above,  the  great  weight 
intended  by  the  Orders. 

(5)  Choose  the  "no  action"  alternative 
where  there  are  no  practicable 


alternative  actions  or  sites  and  where 
the  floodplain  or  wetland  is  not  itself  a 
practicable  alternative.  In  making  the 
assessment  of  whether  a  floodplain  or 
wetland  location  is  itself  a  practicable 
alternative,  the  practicability  of  the 
floodplain  or  wetland  location  shall  be 
balanced  against  the  practicability  of 
not  carrying  out  the  action  at  all.  That  is, 
even  if  there  is  no  practicable 
alternative  outside  of  the  floodplain  or 
wetland,  the  floodplain  or  wetland  itself 
must  be  a  practicable  location  in  order 
for  the  action  to  be  carried  out  there.  To 
be  a  practicable  location,  the 
importance  of  carrying  out  the  action 
must  clearly  outweigh  the  requirements 
of  the  Orders  listed  in  paragraphs  (e)  (2) 
and  (e)(3)  of  this  section.  Unless  the 
importance  of  carrying  out  the  action 
clearly  outweighs  those  requirements, 
the  “no  action”  alternative  shall  be 
selected. 

(6)  In  any  case  in  which  the  Regional 
Director  has  selected  the  “no  action" 
option,  FIA  may  not  provide  a  new  or 
renewed  contract  of  flood  insurance  for 
that  structure. 

§  9.10  Identify  impacts  of  proposed 
actions. 

(a)  Purpose.  The  purpose  of  this 
section  is  to  ensure  that  the  effects  of 
proposed  Agency  actions  are  identified. 

(b)  The  Agency  shall  identify  the 
potential  direct  and  indirect  adverse 
impacts  associated  with  the  occupancy 
and  modification  of  floodplains  and 
wetlands  and  the  potential  direct  and 
indirect  support  of  floodplain  and 
wetland  development  that  could  result 
from  the  proposed  action.  Such 
identification  of  impacts  shall  be  to  the 
extent  necessary  to  comply  with  the 
requirements  of  the  Orders  to  avoid 
floodplain  and  wetland  locations  unless 
they  are  the  only  practicable 
alternatives  and  to  minimize  harm  to 
and  within  floodplains  and  wetlands. 

(c)  This  identification  shall  consider 
whether  the  proposed  action  will  result 
in  an  increase  in  the  useful  life  of  any 
structure  or  facility  in  question, 
maintain  the  investment  at  risk  and 
exposure  of  lives  to  the  flood  hazard  or 
forego  an  opportunity  to  restore  the 
natural  and  beneficial  values  served  by 
floodplains  or  wetlands.  Regional 
Offices  of  the  U.S.  Fish  and  Wildlife 
Service  may  be  contacted  to  aid  in  the 
identification  and  evaluation  of 
potential  impacts  of  the  proposed  action 
on  natural  and  beneficial  floodplain  and 
wetland  values. 

(d)  In  the  review  of  a  proposed  or 
alternative  action,  the  Regional  Director 
shall  specifically  consider  and  evaluate: 
impacts  associated  with  modification  of 
wetlands  and  floodplains  regardless  of 
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its  location;  additional  impacts  which 
may  occur  when  certain  types  of  actions 
may  support  subsequent  action  which 
have  additional  impacts  of  their  own; 
adverse  impacts  of  the  proposed  actions 
on  lives  and  property  and  on  natural 
and  beneficial  floodplain  and  wetland 
values;  and  the  three  categories  of 
factors  listed  below: 

(1)  Flood  hazard-related  factors. 

These  include  for  example,  the  factors 
listed  in  §  9.7(b)(2); 

(2)  Natural  values-related  factors. 
These  include,  for  example,  the 
following:  Water  resource  values 
(natural  moderation  of  floods,  water 
quality  maintenance,  and  ground  water 
recharge);  living  resource  values  (fish 
and  wildlife  and  biological 
productivity);  cultural  resource  values 
(archeological  and  historic  sites,  and 
open  space  recreation  and  green  belts); 
and  agricultural,  aquacultural  and 
forestry  resource  values. 

(3)  Factors  relevant  to  a  proposed 

action’s  effects  on  the  survival  and 
quality  of  wetlands.  These  include,  for 
example,  the  following:  Public  health, 
safety,  and  welfare,  including  water 
supply,  quality,  recharge  and  discharge; 
pollution;  flood  and  storm  hazards;  and 
sediment  and  erosion;  maintenance  of 
natural  systems,  including  conservation 
and  long  term  productivity  of  existing 
flora  and  fauna,  species  and  habitat 
diversity  and  stability,  hydrologic  utility, 
fish,  wildlife,  timber,  and  food  and  fiber 
resources;  and  other  uses  of  wetlands  in 
the  public  interest,  including 
recreational,  scientific,  and  cultural 
uses.  i 

§9.11  Mitigation. 

(a)  Purpose.  The  purpose  of  this 
section  is  to  expand  upon  the  directives 
set  out  in  §  9.6,  above,  and  to  set  out  the 
mitigative  actions  required  if  the 
preliminary  determination  is  made  to 
carry  out  an  action  that  affects  or  is  in  a 
floodplain  or  wetland. 

(b)  General  provisions.  (1)  The 
Agency  shall  design  or  modify  its 
actions  so  as  to  minimize  harm  to  or 
within  the  floodplain; 

(2)  The  Agency  shall  minimize  the 
destruction,  loss  or  degradation  of 
wetlands; 

(3)  The  Agency  .shall  restore  and 
preserve  natural  and  beneficial 
floodplain  values;  and 

(4)  The  Agency  shall  preserve  and 
enhance  natural  and  beneficial  wetland 
values. 

(c)  Minimization  provisions.  The 
Agency  shall  minimize: 

(1)  Potential  harm  to  lives  and  the 
investment  at  risk  from  the  base  flood, 
or,  in  the  case  of  critical  actions,  from 
the  500-year  flood; 


(2)  Potential  adverse  impacts  the 
action  may  have  on  others;  and 

(3)  Potential  adverse  impact  the  action 
may  have  on  floodplain  and  wetland 
values. 

(d)  Minimization  standards.  In  its 
implementation  of  the  Disaster  Relief 
Act  of  1974,  the  Agency  shall  apply  at  a 
minimum,  the  following  standards  to  its 
actions  to  comply  with  the  requirements 
of  paragraphs  (b)  and  (c),  of  this  section: 
Except  as  provided  in  sections  9.5(c), 
and  (d),  any  Agency  action  to  which  the 
following  specific  requirements  do  not 
apply,  shall  nevertheless  be  subject  to 
the  full  8-step  process  (see  §  9.6) 
including  the  general  requirement  to 
minimize  harm  to  and  within 
floodplains: 

(1)  There  shall  be  no  new  construction 
or  substantial  improvement  in  a 
floodway,  and  no  new  construction  in  a 
coastal  high  hazard  area,  except  for: 

(1)  A  functionally  dependent  use;  or 

(ii)  A  structure  or  facility  which 

facilitates  an  open  space  use. 

(2)  For  a  structure  which  is  a 
functionally  dependent  use,  or  which 
facilitates  an  open  space  use,  the 
following  applies.  There  shall  be  no 
construction  of  a  new  or  substantially 
improved  structure  in  a  coastal  high 
hazard  area  unless  it  is  elevated  on 
adequately  anchored  pilings  or  columns, 
and  securely  anchored  to  such  piles  or 
columns  so  that  the  lowest  portion  of  the 
structural  members  of  the  lowest  floor 
(excluding  the  pilings  or  columns)  is 
elevated  to  or  above  the  base  flood  level 
(the  500-year  flood  level  for  critical 
actions)  (including  wave  height).  The 
structure  shall  be  anchored  so  as  to 
withstand  velocity  waters  and  hurricane 
wave  wash.  The  Regional  Director  shall 
be  responsible  for  determining  the  base 
flood  level,  including  the  wave  height,  in 
all  cases.  Where  there  is  a  FIRM  in 
effect,  it  shall  be  the  basis  of  the 
Regional  Director’s  determination.  If  the 
FIRM  does  not  reflect  wave  heights,  or  if 
there  is  no  FIRM  in  effect,  the  Regional 
Director  is  responsible  for  delineating 
the  base  flood  level,  including  wave 
heights. 

(3)  Elevation  of  structures,  (i)  There 
shall  be  no  new  construction  or 
substantial  improvement  of  structures 
unless  the  lowest  floor  of  the  structures 
(including  basement)  is  at  or  above  the 
level  of  the  base  flood. 

(ii)  There  shall  be  no  new  construction 
or  substantial  improvement  of  structures 
involving  a  critical  action  unless  the 
lowest  floor  of  the  structure  (including 
the  basement)  is  at  or  above  the  level  of 
the  500-year  flood. 

(iii)  If  the  subject  structure  is 
nonresidential,  FEMA  may,  instead  of 
elevating  the  structure  to  the  100-year  or 


500-year  level,  as  appropriate,  approve 
the  design  of  the  structure  and  its 
attendant  utility  and  sanitary  facilities 
so  that  below  the  flood  level  the 
structure  is  water  tight  with  walls 
substantially  impermeable  to  the 
passage  of  water  and  with  structural 
components  having  the  capability  of 
resisting  hydrostatic  and  hydrodynamic 
loads  and  effects  of  buoyancy. 

(iv)  The  provisions  of  paragraphs 
(d)(3)(i),  (ii),  and  (iii)  of  this  section  do 
not  apply  to  the  extent  that  the  Federal 
Insurance  Administration  has  granted 
an  exception  under  44  CFR  §  60.6(b) 
(formerly  24  CFR  §  1910.6(b)),  or  the 
community  has  granted  a  variance 
which  the  Regional  Director  determines 
is  consistent  with  44  CFR  §  60.6(a) 
(formerly  24  CFR  1910.6(a)).  In  a 
community  which  does  not  have  a  FIRM 
in  effect,  FEMA  may  approve  a  variance 
from  the  standards  of  paragraphs 
(d)(3)(i),  (ii),  and  (iii)  of  this  section, 
after  compliance  with  the  standards  of 
44  CFR  60.6(a). 

(4)  There  shall  be  no  encroachments, 
including  fill,  new  construction, 
substantial  improvements  of  structures 
or  facilities,  or  other  development  within 
a  designated  regulatory  floodway  that 
would  result  in  any  increase  in  flood 
levels  within  the  community  during  the 
occurrence  of  the  base  flood  discharge. 
Until  a  regulatory  floodway  is 
designated,  no  new  construction, 
substantial  improvements,  or  other 
development  (including  fill)  shall  be 
permitted  within  the  base  floodplain 
unless  it  is  demonstrated  that  the 
cumulative  effect  of  the  proposed 
development,  when  combined  with  all 
other  existing  and  anticipated 
development,  will  not  increase  the  water 
surface  elevation  of  the  base  flood  more 
than  one  foot  at  any  point  within  the 
community. 

(5)  Even  if  an  action  is  a  functionally 
dependent  use  or  facilitates  open  space 
uses  (under  paragraphs  (d)  (1)  or  (2)  of 
this  section)  and  does  not  increase  flood 
heights  (under  paragraph  (d)(4)  of  this 
section),  such  action  may  only  be  taken 
in  a  floodway  or  coastal  high  hazard 
area  if: 

(i)  Such  site  is  the  only  practicable 
alternative;  and 

(ii)  Harm  to  and  within  the  floodplain 
is  minimized. 

(6)  In  addition  to  standards  (d)(1) 
through  (d)(5)  of  this  section,  no  action 
may  be  taken  if  it  is  inconsistent  with 
the  criteria  of  the  National  Flood 
Insurance  Program  (44  CFR  59  et  seq.). 
or  any  more  restrictive  federal,  State  or 
local  floodplain  management  standards. 

(7)  New  construction  and  substantial 
improvement  of  structures  shall  be 
elevated  on  open  works  (walls,  columns, 
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piers,  piles,  etc.)  rather  than  on  fill,  in  all 
cases  in  coastal  high  hazard  areas  and 
elsewhere,  where  practicable. 

(8)  To  minimize  the  effect  of  floods  on 
human  health,  safety  and  welfare,  the 
Agency  shall: 

(i)  Where  appropriate,  integrate  all  of 
its  proposed  actions  in  floodplains  into 
existing  flood  warning  and  preparedness 
plans  and  ensure  that  available  flood 
warning  time  is  reflected; 

(ii)  Facilitate  adequate  access  and 
egress  to  and  from  the  site  of  the 
proposed  action;  and 

(iii)  Give  special  consideration  to  the 
unique  hazard  potential  in  flash  flood, 
rapid-rise  or  tsunami  areas. 

(9)  In  the  replacement  of  building 
contents,  materials  and  equipment,  the 
Regional  Director  shall  require  as 
appropriate,  disaster  proofing  of  the 
building  and/or  elimination  of  such 
future  losses  by  relocation  of  those 
building  contents,  materials  and 
equipment  outside  or  above  the  base 
floodplain  or  the  500-year  floodplain  for 
critical  actions. 

(e)  In  the  implementation  of  the 
National  Flood  Insurance  Program,  the 
Federal  Insurance  Administrator 

(1)  Shall  identify  all  coastal  high 
hazard  areas  (with  or  without  base  flood 
elevations)  in  the  United  States  by 
October  1, 1981; 

(2)  Beginning  February  1, 1981,  may 
only  provide  flood  insurance  for  new 
construction  or  a  substantial 
improvement  in  a  coastal  high  hazard 
area  if: 

(i)  The  structure  is  individually  rated 
by  FIA  based  on  the  structure’s  capacity 
to  withstand  damage  from  the  100-year 
frequency  flood  (500-year  flood  for 
critical  actions)  including,  but  not 
limited  to,  an  analysis  of  the  following: 

(A)  flood  risk; 

(B)  flood  related  erosion  risk; 

(C)  soil  composition;  and 

(D)  stability  of  the  structure; 

(ii)  Wave  heights  have  been 
designated  for  the  site  of  the  structure 
either  by  FIA  or  by  another  source,  to 
FIA’s  technical  satisfaction.  Without  the 
designation  of  wave  heights,  no  flood 
insurance  may  be  provided  as  the 
structure  will  be  considered  unratable; 
and 

(iii)  The  structure  is  elevated  on 
adequately  anchored  pilings  or  columns, 
and  securely  anchored  to  such  piles  or 
columns  so  that  the  lowest  portion  of  the 
structural  members  of  the  lowest  floor 
(excluding  the  piles  or  columns)  is 
elevated  to  or  above  the  base  flood  level 
(the  500-year  flood  level  for  critical 
actions)  (including  wave  heights).  The 
structure  shall  be  anchored  so  as  to 
withstand  velocity  waters  and  hurricane 
wave  wash. 


(3)  Shall  notify  communities  with 
coastal  high  hazard  areas  and  federally 
related  lenders  in  such  communities,  of 
the  provisions  of  this  paragraph.  Notice 
to  the  lenders  may  be  accomplished  by 
the  federal  instrumentalities  to  which 
the  lenders  are  related. 

(4)  In  any  case  in  which  the  Regional 
Director  has  been,  pursuant  to 

§  9.11(d)(1),  precluded  from  providing 
assistance  for  a  new  or  substantially 
improved  structure  in  a  floodway,  FIA 
may  not  provide  a  new  or  renewed 
policy  of  flood  insurance  for  that 
structure. 

(f)  Restore  and  preserve.  (1)  For  any 
action  taken  by  the  Agency  which 
affects  the  floodplain  or  wetland  and 
which  has  resulted  in,  or  will  result  in, 
harm  to  the  floodplain  or  wetland,  the 
Agency  shall  act  to  restore  and  preserve 
the  natural  and  beneficial  values  served 
by  floodplains  and  wetlands. 

(2)  Where  floodplain  or  wetland 
values  have  been  degraded  by  the 
proposed  action,  the  Agency  shall 
identify,  evaluate  and  implement 
measures  to  restore  the  values. 

(3)  If  an  action  will  result  in  harm  to 
or  within  the  floodplain  or  wetland,  the 
Agency  shall  design  or  modify  the 
action  to  preserve  as  much  of  the 
natural  and  beneficial  floodplain  and 
wetland  values  as  is  possible. 

§  9. 1 2  Final  public  notice. 

If  the  Agency  decides  to  take  an 
action  in  or  affecting  a  floodplain  or 
wetland,  it  shall  provide  the  public  with 
a  statement  of  its  final  decision  and 
shall  explain  the  relevant  factors 
considered  by  the  Agency  in  making  this 
determination. 

(a)  For  its  programs  that  are  subject  to 
OMB  Circular  A-95  (revised),  the 
Agency  shall  send  the  final  notice  to  the 
State  and  areawide  A-95  clearinghouse 
for  the  affected  area.  In  addition,  those 
sent  notices  under  §  9.8  shall  also  be 
provided  the  final  notice. 

(b)  For  actions  for  which  an 
environmental  impact  statement  is  being 
prepared,  the  FEIS  is  adequate  to 
constitute  final  notice  in  all  cases  except 
where: 

(1)  Significant  modifications  are  made 
in  the  FEIS  after  its  initial  publication; 

(2)  Significant  modifications  are  made 
in  the  development  plan  for  the 
proposed  action;  or 

.  (3)  Significant  new  information 
becomes  available  in  the  interim 
between  issuance  of  the  FEIS  and 
implementation  of  the  proposed  action. 
If  any  of  these  situations  develop,  the 
Agency  shall  prepare  a  separate  final 
notice  that  contains  the  contents  of 
paragraph  (e)  of  this  section  and  shall 
make  it  available  to  those  who  received 


the  FEIS.  A  minimum  of  15  days  shall, 
without  good  cause  shown,  be  allowed 
for  comment  on  the  final  notice. 

(c)  For  actions  for  which  an 
environmental  assessment  wras 
prepared,  the  Notice  of  No  Significant 
Impact  is  adequate  to  constitute  final 
public  notice,  if  it  includes  the 
information  required  under  paragraph 
(e)  of  this  section. 

(d)  For  all  other  actions,  the  finding 
shall  be  made  in  a  document  separate 
from  those  described  in  paragraphs  (a), 
(b),  and  (c)  of  this  section.  Based  on  an 
assessment  of  the  following  factors,  the 
requirement  for  final  notice  may  be  met 
in  a  cumulative  manner: 

(1)  Scale  of  the  action; 

(2)  Potential  for  controversy; 

(3)  Degree  of  public  need; 

(4)  Number  of  affected  agencies  and 
individuals; 

(5)  Its  anticipated  potential  impact; 
and 

(6)  Similarity  of  the  actions,  i.e.,  to  the 
extent  that  they  are  susceptible  of 
common  descriptions  and  assesssments. 

When  a  damaged  structure  or  facility 
is  already  being  repaired  by  the  State  or 
local  government  at  the  time  of  the 
Damage  Survey  Report,  the 
requirements  of  Steps  2  and  7  (§§  9.8 
and  9.12)  may  be  met  by  a  single  notice. 
Such  notice  shall  contain  all  the 
information  required  by  both  sections. 

(e)  The  final  notice  shall  include  the 
following: 

(1)  A  statement  of  why  the  proposed 
action  must  be  located  in  an  area 
affecting  or  affected  by  a  floodplain  or  a 
wetland; 

(2)  A  description  of  all  significant 
facts  considered  in  making  this 
determination; 

(3)  A  list  of  the  alternatives 
considered; 

(4)  A  statement  indicating  whether  the 
action  conforms  to  applicable  state  and 
local  floodplain  protection  standards; 

(5)  A  statement  indicating  how  the 
action  affects  or  is  affected  by  the 
floodplain  and/or  wetland,  and  how 
mitigation  is  to  be  achieved; 

(6)  Identification  of  the  responsible 
official  or  organization  for 
implementation  and  monitoring  of  the 
proposed  action,  and  from  whom  further 
information  can  be  obtained;  and 

(7)  A  map  of  the  area  or  a  statement 
that  such  map  is  available  for  public 
inspection,  including  the  location  at 
which  such  map  may  be  inspected  and  a 
telephone  number  to  call  for 
information. 

(f)  After  providing  the  final  notice,  the 
Agency  shall,  without  good  cause 
shown,  wait  at  least  15  days  before 
carrying  out  the  action. 
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§9.13  Particular  types  of  temporary 
housing. 

(a)  The  purpose  of  this  section  is  to  set 
forth  the  procedures  whereby  the 
Agency  will  provide  certain  specified 
types  of  temporary  housing. 

(b)  Prior  to  providing  the  types  of 
temporary  housing  enumerated  in 
paragraph  (c)  of  this  section,  the  Agency 
shall  comply  with  the  provisions  of  this 
section.  For  all  temporary  housing  not 
enumerated  below,  the  full  8-step 
process  (see  §  9.6)  applies. 

(c)  The  following  temporary  housing 
actions  are  subject  to  the  provisions  of 
this  section  and  not  the  full  8-step 
process: 

(1)  Providing  housing  in  existing 
resources;  and 

(2)  Placing  a  mobile  home  or  readily 
fabricated  dwelling  on  a  private  or 
commercial  site,  but  not  a  group  site. 

(d)  The  actions  set  out  in  paragraph 
(c)  of  this  section  are  subject  to  the 
following  decision-making  process: 

(1)  The  temporary  housing  action  shall 
be  evaluated  in  accordance  with  the 
provisions  of  §  9.7  to  determine  if  it  is  in 
or  affects  a  floodplain  or  wetland. 

(2)  No  mobile  home  or  readily 
fabricated  dwelling  may  be  placed  on  a 
private  or  commercial  site  in  a  floodway 
or  coastal  high  hazard  area. 

(3)  An  individual  or  family  shall  not 
be  housed  in  a  floodplain  or  wetland 
unless  the  Regional  Director  has 
complied  with  the  provisions  of  §  9.9  to 
determine  that  such  site  is  the  only 
practicable  alternative.  The  following 
factors  shall  be  substituted  for  the 
factors  in  §§  9.9(c)  and  9.9(e)  (2)  through 
(4): 

(i)  Speedy  provision  of  temporary 
housing; 

(ii)  Potential  flood  risk  to  the 
temporary  housing  occupant; 

(iii)  Cost  effectiveness; 

(iv)  Social  and  neighborhood  patterns; 

(v)  Timely  availability  of  other 
housing  resources;  and 

(vi)  Potential  harm  to  the  floodplain  or 
wetland. 

(4)  An  individual  or  family  shall  not 
be  housed  in  a  floodplain  or  wetland 
(except  in  existing  resources)  unless  the 
Regional  Director  has  complied  with  the 
provisions  of  §  9.11  to  minimize  harm  to 
and  within  floodplains  and  wetlands. 
The  following  provisions  shall  be 
substituted  for  the  provisions  of 

§  9.11(d)  for  mobile  homes: 

(i)  No  mobile  home  or  readily 
fabricated  dwelling  may  be  placed  on  a 
private  or  commercial  site  unless  it  is 
elevated  to  the  fullest  extent  practicable 
up  to  the  base  flood  level  and 
adequately  anchored. 

(iij  No  mobile  home  or  readily 
fabricated  dwelling  may  be  placed  if 


such  placement  is  inconsistent  with  the 
criteria  of  the  National  Flood  Insurance 
Program  (44  CFR  59  et  seq.)  or  any  more 
restrictive  federal,  State  or  local 
floodplain  management  standard.  Such 
standards  may  require  elevation  to  the 
base  flood  level  in  the  absence  of  a 
variance. 

(iii)  Mobile  homes  shall  be  elevated 
on  open  works  (walls,  columns,  piers, 
piles,  etc.)  rather  than  on  fill  where 
practicable. 

(iv)  To  minimize  the  effect  of  floods 
on  human  health,  safety  and  welfare, 
the  Agency  shall: 

(A)  Where  appropriate,  integrate  all  of 
its  proposed  actions  in  placing  mobile 
homes  for  temporary  housing  in 
floodplains  into  existing  flood  warning 
and  preparedness  plans  and  ensure  that 
available  flood  warning  time  is 
reflected; 

(B)  Provide  adequate  access  and 
egress  to  and  from  the  proposed  site  of 
the  mobile  home;  and 

(C)  Give  special  consideration  to  the 
unique  hazard  potential  in  flash  flood 
and  rapid-rise  areas. 

(5)  FEMA  shall  comply  with  Step  2 
Early  Public  Notice  (§  9.8(c))  and  Step  7 
Final  Public  Notice  (§  9.12).  In  providing 
these  notices,  the  emergency  nature  of 
temporary  housing  shall  be  taken  into 
account. 

(e)  FEMA  shall  not  sell  or  otherwise 
dispose  of  mobile  homes  or  other  readily 
fabricated  dwellings  which  would  be 
located  in  floodways  or  coastal  high 
hazard  areas.  FEMA  shall  not  sell  or 
otherwise  dispose  of  mobile  homes  or 
other  readily  fabricated  dwellings  which 
would  be  located  in  floodplains  or 
wetlands  unless  there  is  full  compliance 
with  the  8-step  process.  Given  the 
vulnerability  of  mobile  homes  to 
flooding,  a  rejection  of  a  non-floodplain 
location  alternative  and  of  the  no-action 
alternative  shall  be  based  on  (1)  a 
compelling  need  of  the  family  or 
individual  to  buy  a  mobile  home  for 
permanent  housing,  and  (2)  a  compelling 
requirement  to  locate  the  unit  in  a 
floodplain.  Further,  FEMA  shall  not  sell 
or  otherwise  dispose  of  mobile  homes  or 
other  readily  fabricated  dwellings  in  a 
floodplain  unless  they  are  elevated  at 
least  to  the  level  of  the  100-year  flood. 
The  Regional  Director  shall  notify  the 
Associate  Director  for  Disaster 
Response  and  Recovery  of  each  instance 
where  a  floodplain  location  has  been 
found  to  be  the  only  practicable 
alternative  for  a  mobile  home  sale. 

§  9.14  Disposal  of  Agency  property. 

(a)  The  purpose  of  this  section  is  to  set 
forth  the  procedures  whereby  the 
Agency  shall  dispose  of  property. 


(b)  Prior  to  its  disposal  by  sale,  lease 
or  other  means  of  disposal,  property 
proposed  to  be  disposed  of  by  the 
Agency  shall  be  reviewed  according  to 
the  decision-making  process  set  out  in 
§  9.6,  above,  as  follows: 

(1)  The  property  shall  be  evaluated  in 
accordance  with  the  provisions  of  §  9.7 
to  determine  if  it  affects  or  is  affected  by 
a  floodplain  or  wetland; 

(2)  The  public  shall  be  notified  of  the 
proposal  and  involved  in  the  decision¬ 
making  process  in  accordance  with  the 
provisions  of  §  9.8; 

(3)  Practicable  alternatives  to  disposal 
shall  be  evaluated  in  accordance  with 
the  provisions  of  §  9.9.  For  disposals, 
this  evaluation  shall  focus  on  alternative 
actions  (conveyance  for  an  alternative 
use  that  is  more  consistent  with  the 
floodplain  management  and  wetland 
protection  policies  set  out  in  §  9.2  than 
the  one  proposed,  e.g.,  open  space  use 
for  park  or  recreational  purposes  rather 
than  high  intensity  uses),  and  on  the  “no 
action”  option  (retain  the  property); 

(4)  Identify  the  potential  impacts  and 
support  associated  with  the  disposal  of 
the  property  in  accordance  with  §  9.10; 

(5)  Identify  the  steps  necessary  to 
minimize,  restore,  preserve  and  enhance 
in  accordance  with  §  9.11.  For  disposals, 
this  analysis  shall  address  all  four  of 
these  components  of  mitigation  where 
unimproved  property  is  involved,  but 
shall  focus  on  minimization  through 
floodproofing  and  restoration  of  natural 
values  where  improved  property  is 
involved; 

(6)  Reevaluate  the  proposal  to  dispose 
of  the  property  in  light  of  its  exposure  to 
the  flood  hazard  and  its  natural  values- 
related  impacts,  in  accordance  with 

§  9.9.  This  analysis  shall  focus  on 
whether  it  is  practicable  in  light  of  the 
findings  from  §  §  9.10  and  9.11  to  dispose 
of  the  property,  or  whether  it  must  be 
retained.  If  it  is  determined  that  it  is 
practicable  to  dispose  of  the  property, 
this  analysis  shall  identify  the 
practicable  alternative  that  best 
achieves  all  of  the  components  of  the 
Orders’  mitigation  responsibility; 

(7)  To  the  extent  that  it  would 
decrease  the  flood  hazard  to  lives  and 
property,  the  Agency  shall,  wherever 
practicable,  dispose  of  the  properties 
according  to  the  following  priorities: 

(i)  Properties  located  outside  the 
floodplain; 

(ii)  Properties  located  in  the  flood 
fringe;  and 

(iii)  Properties  located  in  a  floodway, 
regulatory  floodway  or  coastal  high 
hazard  area. 

(8)  The  Agency  shall  prepare  and 
provide  the  public  with  a  finding  and 
public  explanation  in  accordance  with 
§  9.12. 
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(9)  The  Agency  shall  ensure  that  the 
applicable  mitigation  requirements  are 
fully  implemented  in  accordance  with 
§  9.11. 

(c)  At  the  time  of  disposal,  for  all 
disposed  property,  the  Agency  shall 
reference  in  the  conveyance  uses  that 
are  restricted  under  existing  Federal, 
State  and  local  floodplain  management 
and  wetland  protection  standards 
relating  to  flood  hazards  and  floodplain 
and  wetland  values. 

§  9.15  Planning  programs  affecting  land 

use.  :  «' 

The  Agency  shall  take  floodplain 
management  into  account  when 
formulating  or  evaluating  any  water  and 
land  use  plans.  No  plan  may  be 
approved  unless  it 

(a)  reflects  consideration  of  flood 
hazards  and  floodplain  management 
and  wetlands  protection;  and 

(b)  prescribes  planning  procedures  to 
implement  the  policies  and  requirements 
of  the  Orders  and  this  regulation. 

§  9. 1 6  Guidance  for  applicants. 

(a)  The  Agency  shall  encourage  and 
provide  adequate  guidance  to  applicants 
for  agency  assistance  to  evaluate  the 
effects  of  their  plans  and  proposals  in  or 
affecting  floodplains  and  wetlands. 

(b)  This  shall  be  accomplished 
primarily  through  amendment  of  all 
Agency  instructions  to  applicants,  e.g., 
program  handbooks,  contracts, 
application  and  agreement  forms,  etc., 
and  also  through  contact  made  by 
agency  staff  during  the  normal  course  of 
their  activities,  to  fully  inform' 
prospective  applicants  of: 

(1)  The  Agency’s  policy  on  floodplain 
management  and  wetlands  protection  as 
set  out  in  §  9.2; 

(2)  The  decision-making  process  to  be 
used  by  the  Agency  in  making  the 
determination  of  whether  to  provide  the 
required  assistance  as  set  out  in  §  9.6; 

(3)  The  nature  of  the  Orders’ 
practicability  analysis  as  set  out  in  §  9.9; 

(4)  The  nature  of  the  Orders’ 
mitigation  responsibilities  as  set  out  in 
§  9.11; 

(5)  The  nature  of  the  Orders’  public 
notice  and  involvement  process  as  set 
out  in  §§  9.8  and  9.12;  and 

(6)  The  supplemental  requirements 
applicable  to  applications  for  the  lease 
or  other  disposal  of  Agency  owned 
properties  set  out  in  §  9.14. 

(c)  Guidance  to  applicants  shall  be 
provided  where  possible,  prior  to  the 
time  of  application  in  order  to  minimize 
potential  delays  in  process  application 
due  to  failure  of  applicants  to  recognize 
and  reflect  the  provisions  of  the  Orders 
and  this  regulation. 


§  9. 1 7  Instructions  to  applicants. 

(a)  Purpose.  In  accordance  with 
Executive  Orders  11988  and  11990,  the 
federal  executive  agencies  must  respond 
to  a  number  of  floodplain  management 
and  wetland  protection  responsibilities 
before  carrying  out  any  of  their 
activities,  including  the  provision  of 
federal  financial  and  technical 
assistance.  The  purpose  of  this  section 
is  to  put  applicants  for  Agency 
assistance  on  notice  concerning  both  the 
criteria  that  it  is  required  to  follow 
under  the  Orders,  and  applicants’ 
responsibilities  under  this  regulation. 

(b)  Responsibilities  of  Applicants. 
Based  upon  the  guidance  provided  by 
the  Agency  under  §  9.16,  that  guidance 
included  in  the  U.S.  Water  Resources 
Council’s  Guidance  for  Implementing 
E.O.  11988,  and  based  upon  the 
provisions  of  the  Orders  and  this 
regulation,  applicants  for  Agency 
assistance  shall  recognize  and  reflect  in 
their  application: 

(1)  The  Agency’s  policy  on  floodplain 
management  and  wetlands  protection  as 
set  out  in  §  9.2; 

(2)  The  decision-making  process  to  be 
used  by  the  Agency  in  making  the 
determination  of  whether  to  provide  the 
requested  assistance  as  set  out  in  §  9.6; 

(3)  The  nature  of  the  Orders’ 
practicability  analysis  as  set  out  in  §  9.9; 

(4)  The  nature  of  the  Orders’ 
mitigation  responsibilities  as  set  out  in 
§  9.11; 

(5)  The  nature  of  the  Orders’  public 
and  involvement  process  as  set  out  in 
§  §  9.8  and  9.12;  and 

(6)  The  supplemental  requirements  for 
application  for  the  lease  or  other 
disposal  of  Agency-owned  properties,  as 
set  out  in  §  9.13. 

(c)  Provision  of  supporting 
information.  Applicants  for  Agency 
assistance  may  be  called  upon  to 
provide  supporting  information  relative 
to  the  various  responsibilities  set  out  in 
paragraph  (b)  of  this  section  as  a 
prerequisite  to  the  approval  of  their 
applications. 

(d)  Approval  of  applications. 
Applications  for  Agency  assistance  shall 
be  reviewed  for  the  recognition  and 
reflection  of  the  provisions  of  this 
regulation  in  addition  to  the  Agency’s 
existing  approval  criteria. 

§  9.18  Responsibilities. 

(a)  Regional  Directors’ 
responsibilities.  Regional  Directors 
shall,  for  all  actions  falling  within  their 
respective  jurisdictions: 

(1)  Implement  the  requirements  of  the 
Orders  and  this  regulation.  Anywhere  in 
§  §  9.2,  9.6  through  9.13,  and  9.15  where  a 
direction  is  given  to  the  Agency,  it  is  the 
responsibility  of  the  Regional  Director. 


(2)  Consult  with  the  General  Counsel 
regarding  any  question  of  interpretation 
concerning  this  regulation  or  the  Orders. 

(b)  Associate  Directors’ 
responsibilities.  Associate  Directors/ 
Administrators  shall  ensure  that  the 
offices/administrations  under  their 
jurisdiction: 

(1)  Implement  the  requirements  of  the 
Orders  and  this  regulation.  When  a 
decision  of  a  Regional  Director  relating 
to  disaster  assistance  is  appealed,  the 
Associate  Directorfor  Disaster 
Response  and  Recovery  may  make 
determinations  under  these  regulations 
on  behalf  of  the  Agency. 

(2)  Identify  within  ninety  (90)  days  of 
the  effective  date  of  this  regulation: 

(i)  The  modifications  that  are 
necessary  to  make  their  existing 
floodplain  management  and  wetlands 
protection  procedures  adequate  to  meet 
the  directives  of  the  Orders; 

(ii)  Which  of  these  modifications 
should  be  made  a  part  of  this  regulation; 

(iii)  Which  of  these  modifications  are 
to  be  included  in  program  regulations 
other  than  this  one;  and 

(iv)  The  steps  being  taken  to  prepare 
and  implement  these  modifications. 

(3)  Are  in  full  compliance  with  the 
Orders’  provisions  through  the 
modification  of  their  processes  in 
accordance  with  (1)  and  (2),  above. 

(4)  Prepare  and  submit  to  the  Office  of 
General  Counsel  reports  to  the  Office  of 
Management  and  Budget  in  accordance 
with  section  2(b)  of  E.0. 11988  and 
section  3  of  E.0. 11990.  If  a  proposed 
action  is  to  be  located  in  a  floodplain  or 
wetland,  any  requests  to  the  Office  of 
Management  and  Budget  for  new 
authorizations  or  appropriations  shall  be 
accompanied  by  a  report  indicating 
whether  the  proposed  action  is  in  accord 
with  the  Orders  and  these  regulations. 

§  9. 1 9  Delegation  of  authority. 

The  Federal  Insurance  Administrator 
is  authorized  to  exercise  the  power  and 
authority  of  the  Director,  Federal 
Emergency  Management  Agency,  with 
respect  to  the  consultation  function 
under  Section  2(d)  of  Executive  Order 
11988  entitled  “Floodplain 
Management,”  as  amended  by  Section 
5-207  of  Executive  Order  12148  entitled 
“Federal  Emergency  Management 
Agency."  This  delegation  revokes  and 
supersedes  all  prior  delegations 
regarding  authority  under  Section  2(d)  of 
Executive  Order  11988. 

Dated:  August  13, 1980. 

John  W.  Macy,  Jr., 

Director,  Federal  Emergency  Management 
Agency. 
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DECISION-MAKING  PROCESS  FOR  E.O.  11988 


DETERMINE  IF  PROPOSED  ACTION 
IS  IN  THE  BASE* **  FLOODPLAIN 


EARLY  PUDLIC  REVIEW 

3T 


IDENTIFY  &  EVALUATE  ALTERNATIVES  "1 
TO  LOCATING  IN  THE  BASE*  FLOODPLAIN  f - -jj  Hi®  ACTION-) 


IN  THE  BASE* 
FLOODPLAIN 


I 


[  not' IN  BASE* 
I  FLOODPLAIN 


4.  |  IDENTIFY  IMPACTS  OF  PROPOSED  ACTION 


1 - 1 

[  DOES  THE  ACTION  HAVE  II 
IMPACTS  IN  THE  BASE 
|  FLOODPLAIN 

1 - 

~T~ 

1  DOES  THE  ACTION 
INDIRECTLY  SUPPORT 

1  FLOODPLAIN  DEVELOPMENT 

5.  I  MINIMIZE,  RESTORE  AND  PRESERVE  1 

- S - - ~J 

6.  j  REEVALUATE  ALTERNATIVES  ] _ |  NO  ACTION  J 

i  1 _ _ 

j  LIMIT  ACTION  -  RETURN  TO  STEP  3~) 


1  i  - 


IN  THE  BASE* 

FLOODPLAIN 

. . "  ~~  X  ~ _ , 

7,  [  FINDINGS  AND  PUBLIC  EXPLANATION  *~| 

^IMPLEMENT  ACTION 


*  FOR  CRITICAL  ACTIONS  SUBSTITUTE  "  SOO  YEAR*  FOR  •’BASE"  AND 
FOR  WETLANDS  DELETE  "BASE  FLOODPLAIN*  AND 
SUBSTITUTE  "  WETLANDS " . 

**  FOR  WETLANDS  "ACTION"  INCLUDES  "NEW  CONSTRUCTION"  ONLY. 


ira  Doc.  80-27739  Filed  9-8-80: 8:45  ami 
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44  CFR  Part  9 

Floodplain  Management  and 
Protection  of  Wetlands  Regulations; 
Finding  of  No  Significant  Impact  on 
the  Environment 

agency:  Federal  Emergency 
Management  Agency. 
action:  Finding  of  no  significant  impact 
on  environment  of  issuance  of  Federal 
Emergency  Management  Agency’s  final 
regulations  implementing  Executive 
Order  11988,  Floodplain  Management 
and  Executive  Order  11990,  Protection  of 
Wetlands. 


basis,  an  environmental  impact 
statement  will  not  be  prepared. 

Dated:  August  13, 1980. 

John  W.  Macy,  Jr., 

Director. 

(FR  Doc  80-27740  Filed  9-8-80;  8:46  am| 
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summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  and  the  implementing 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508),  the  Federal  Emergency 
Management  Agency  (FEMA)  has 
prepared  an  environmental  assessment 
of  the  issuance  by  FEMA  of  final 
regulations  implementing  Executive 
Order  11988,  Floodplain  Management 
and  Executive  Order  11990,  Protection  of 
Wetlands. 

ADDRESS:  Copies  of  the  environmental 
assessment  are  available  for  inspection 
at:  Federal  Emergency  Management 
Agency,  Room  802, 1725  I  Street  NW., 
Washington,  DC  20472,  Telephone:  (202) 
634-1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Scheibel,  Assistant  to  the  General 
Counsel  for  Environmental  Quality  and 
Hazard  Mitigation,  Telephone:  (202) 
634-1990. 

SUPPLEMENTARY  INFORMATION:  The 

assessment  concludes  that  there  will  be 
no  significant  impact  on  the  natural  or 
manmade  environment  as  a  result  of  the 
issuance  of  the  final  regulations  ' 
implementing  Executve  Orders  11988 
and  11990.  These  regulations  will  restrict 
FEMA  actions  in  or  affecting  floodplains 
or  wetlands.  At  the  very  least,  when 
FEMA  does  act  in,  or  affect  a  floodplain 
or  wetland,  it  will  have  to  minimize 
harm  to  the  floodplain  or  wetland 
environment.  No  action  may  be  taken  by 
FEMA  in  a  floodplain  or  wetland  unless 
such  site  is  the  only  practicable  location. 
In  short,  FEMA  will  take  no  action  in  or 
affecting  floodplain  or  wetland  which  it 
would  not  have  taken  prior  to  issuance 
of  the  final  regulations,  and  any  action 
taken  will  minimize  harm  to  the 
environment. 

It  is  therefore  found  that  there  will  be 
no  significant  impact  on  the 
environment  caused  by  FEMA’s 
issuance  of  the  final  regulations 
implementing  Executive  Order  11988 
and  Executive  Order  11990.  On  this 


